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N Habeas Corpus ft appear'd the City of London by 
Cuſtom have the owdering of Carts, and under 

them the Governozs ol Cheiſt-Church-Hoſpital , and that 
By-law is, That no Cart be allowed to wan in the City 
above the number of 420, pzovided Country-Carts, oꝛ fo2 
pzivate perſons not wotking koz hire, 02 retailing fewel map 
won; and that the Defendant pro lucro ſuo d wok a 
Cart, being a Wood-Monger, whereupon they impiſoried him 
on a plaint fot the penalty. Coleman prayev no Procedendo 
migbt be, becauſe a By-law barely cannot rettrain to the 
number, oz to do it without Licence; and here is no kufficient 
cuſtom alledged, there being none in the Plaint tn the City, 
but only here on the Habeas Corpus, tu which the party can- 
not plead, and this as Day and Savage is not 
a cuſtom to be certified by the Recoader , but tried by the 
Jury, therefoze- ſhould be allenged in the Plaint, alſo in 
Player and Jenkins ft was adjudged a good By-law, 
contrary to -which 1 Roll. 364. is expres: allo the Wood. 
Mongers are not within this By-law, fo2 Car- men uſing not 
Carts fox hire, but carrying their goods to their Cuſfomers fox 
uſe of their Trade; and this is no nuſance to the ſtreets, nit 
ſtanding there fox hire to incumber the Oreets, Pemberton fo? 
a Procedendo, that if there were no cuſtom, an Action of the 
Caſe lieth, and its nat traverſables al@4f a Wood-Monger be 
not a Car- man, ita evidence on nil debet. hut per Curiam though 
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lucri, whereby the Acts of Parliament that 'uſurp; was unlaw — 
ful were avoided after the day of payment is paſt, alſo the debt 
lieth againſt the Executo on contract and the Executo) may re. 
8 and ſo it was adjudged 20 years ek. almer 
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(27) 


alſo tender in Law muſt be to the Conuſee, though the Aﬀſignee 


they gave anew Judgment, Niſi. 


which is the main, not on the poſſeſſion, fo1 the Acion1 lieth only 
againſt ſuch as had the Intereſt by the Statute, ſo 50 Ed. 3. 
16. Scire facias is againſt the Aſſignee of all. And 21 Ed. 31. 
by Hale Chief Juftice is that Scire facias mutt be agamt the 
party pztvy ta the Conuſance as the Conuſee, as Erro is 
againft the Defenvant on a Recovery, but the Tenants chan 
be mmaceriat, the Pin 18 eerie erer the Plaine 
3 
allo the Conuſee 8 Aſſignment, cannot be talen 
notice of, unleſs in poſſeſſion. Twiſden ſaid a Scire faciat 
map be againſt the Conuſee nec non to Affignees, Executoys 3 


hath Intereſt in Equity, the Court agreed the Scire facias map 
be to all, dut inclined * alone. 
But Adjornatur, 


Ward and Clement 2 y, May 8. 
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Brown and Taylor. 


12 geg 1pm the Cat foz Common, Peachell pjapi (50 
reftitution of Coſts, there being but 1 d. damage, and 
ing no Certificate on the Trial, that the Title was in queſtt- 
on, Sed non allocatur ; fo per Curiam it hath been reſolved 
by he maj part bg me 9 b he Statute 
. ſe. 149. extends .only-to 


Jefferſon and ee Ante 25. pl. 4 l. 


N a Scire facias on a Recognizance by Yarway, the Defen⸗ 
dant pleads that one Smith was ſeized, and infeoffed Ro- 
bert and Thomas Yarway, and that Robert died, and that 
Thomas ſurvived ; the Plaintiff replieth, That after the Re- 
rogntzance Robert and Thomas teaſed to the fo) a 
year, not laping, Virtute cujus poſſeſſionatus fuit, 02 Entra- 
vit; and that after they releaſed, which by Jones on demurrer 
a5 on Lite. Which the Court agried, and it will be a 
eat entanglement to take Judgment on the Uervic ; the 
— koz pears pleaded by Dawſon being Precedent, and by 
this plea of the whole avoided, and'if on Orpwoods plea the 
ſequent | appear to be againſt the Plaintiff, he 
ll have' no Title at all, and the Court inclined that this 
and Releaſe. is fil pleaded, and Judgment cannot be 

— 8 ervic alone, the other plea being to the whole, 
but if thelx were pleas fo ſeveral parcels, it would be he well ay 
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enough fo2 part. Et Adjornatur, as to the demurrer, and 
the party left at liberty as to the Qerdict. Poſt. | 


Starling verſas Turnor, Hill. 23 & 24 Car. 2. 


Rot. 1125. Ante 26. pl. 43. 


Oodfclow excepted that the Election without a Poll 
is bold, 1 Roll. 108. F. N. B. 47. and its intertain 
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Dominus Rex and Davyes. Ante. 


Olyxphen conceived wh ink diement lieth on 4 & 5 Ph. 
& Mar. cap. 7. becauſe particular ways are preſcribed, 
as Caſtles Caſe, 2 Gr. 6437 Allo did an Indictment lie, pet 
A [ap ea Span e 
clauſe to (ue, an Indictment lpeth, but not where a Statute 


ſaith, ik. uch Acts be done rty ſhall ſue, ec. Alſo it may 


well e be Now fog Mey may evquirt. who ite in the 
Town, and he that lives not in Uives out, and here both are 


well enough: which Rainsford agreed but Twiſden contra, 
that though the Indictment. lye yet not below. 3. The wife 
is indicted which per Curiam is well enough it being her offence, 
but in an action upon the Statute the pzoſecuto2 muſt ſue in 
Weſtm. but the on Ws ſue * r in either. Ad- 
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Guan = 
Jo= gate to. repeal Wininiſtration granted to the vaughter 
without ummoning the wire becauſe ſhe is not within the 


Statute 21 H. & c. 5. ard in Buttons Cale und Hinſons Caſe, and 
in Collins Caſe, it was ruled. that Reſidury Legatie ſhould be 
preferred befoze next of kin oꝛ Creditoꝛ ec. Allo 2.averment of 
no aſſets is not ſufficient there being debts that may be had 


- » _ hereafter, and the Adminiſtration thall reſpect what the Ettate 
may be, and_conſtant 


practice takes no notice ok afſets in 

18] Court: Che Cont-agried that affets M not ig nt 
tal; lo there de a Relldue of the Eſtate, but by Hale 

ter Jun whether there be a Reſidue oz not, which is 

Walle in the Spiritual Court, the Refiduary Legatie was 

bt ſurplus and reſiduez by the intent of 27 H.8:c,5. 

and no 1 is to de, (0 its out of the Statute as the 
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pꝛekrences of the Þugband and adminiſtratoꝛ during minozity 
ate both out oł the wows of the Statute, ſo of the Admi⸗ 
niſtratoꝛ pendente lite ho habe nothing to their own uſe, and 
the Court inclined ſtrongiy againſt a Pꝛohibiton. Et ad- 


jornatur. | 


Cole and Levingſton. Ante. 


R. Attourney Finch fo the Plaintiff, the ſettlement 
IVI in july 1627. by Sir Peter naming his Childzen and 
Grandchildzen, and ik it foxtune Dame Mary Powel o; ſuch 
and ſuch die without iſſue, to the uſe of the ſurvivoz accop 
ding to their ſeveral and reſpenive parts, and in default of 
Iſſue ta Yeter Vanlore the pounger, and he conſidered each 
fifth part by it ſelf, and that a fifth part is due to the peirs 
at Law is nat doubted, but how much moze is the Queſtion 3 
and as to the Lady Powels fifth, the p2oviſoe that limits 
the Remainder over on her death without Jſue is vold, which 
being gained there can be no other point in the Caſe, There 
are but two expoſitions that can be, one that he that dpeth 
his part ſhould be diſtributed among the line of the ſurvivozs 
p2omiſcuoufly' which is full ol abſurdity and 'inconvent- 
ences, fo this operates firff in 1637. on the death of Henry 
Glenham, when there were then ſurvivozs and what eſtate 
they ſhould have is conſiderable, bat-theſe came into indi- 
viſtbtlity, as appears alſo by the next, which is in 1638. on the 
death of Peter Vandebende which third of the fifth part is di. 
vided into nine parts, and the fenth of Glenhaws alſo, and 
this alſo follows in the third line of the Lady Powels death 
when the fifth is divided by ſevenths, which in jure reprobatur, 
and all the fruit of the firſt limitation would be deſtroyed by 
the later. 2, Chen any one of a Tribe dyeth it ſhall ſurvive 
in that Tribe till that fail which is inkoꝛced by the interchang⸗ 
ing or and and, yet the pzoviſoe is ſtill incertain fo2 when any 
Tribe fails the quantity that ſhall remain is uncertain, wht- 
ther fifths oz fourths and alſo the quality whither Joynte- 
nants oꝛ otherwiſe; alſo-whether this Remainder ſhall be ſub- 
ject to any ſubdiviſion oꝛ not which will render it impolſible to 
give a right Judgment on the Quota pars, therefoze the 
clauſe that thus entangles the Court ſhall fo: that cauſe be 
rejected as 3 H. 6. 44. & 5 Co. Slingsbies Caſe*8& Hob. Pie & 
Coke. Alſo this doth not ſecure what it pretends to ſettle, fo2 
if a whole Tribe be extinct fo2 a third part the Inheritance is 
determined and devolves to the Co-heirs and to the reſt of 
the Tribes a new Eſtate Call ould ſpzing out of the old 
1 F 2 Reverſlon 
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Reverſion, which though it may be pet it is not well fecurey, 
fo2 a Fine by Co-heirs without notice, as Weg and Villa 
Caſe would have deſtroped the contingent; and the 
wowds of going about to alten are exploded in Mildmays Caſe, 
Politia legibus not leges politicis adaptantur, theſe Remainders 
are contingent as the ſurvivoxſhip is, and the ſeiſin that ſerves 
theſe uſes remains in the right Peirs till the contingent 
happen; Alſo no part of the Lady Powels can go to ſuch as 
died in her life time; allo none of the furvivozs'of any Tride 
can take the ſhave of the deceaſed, -berauſe they tannot take 
as the clauſe is accopving to their feveral parts, 3. Sup 
poling the pꝛoviſoe be god, how Hail the Lady Powels part be 
divided; and it ſhall be per ſtirpes becauſe diviſion per Capita 
would be infinite fractions, which Hob. 88. is to be repteſt; 
alſo a diſtribution per Capita is contra to the intent of the let : 
tlement,. which in cale of the Ceſars was to fail on putting 
the bond in ſuit and then is didided per ſtirpes z allo t Co- 
heirs difturbe their parts are to go accomdingly being in com- 

in the other, Hob. 273. and ſo withoat fapling. of a 
tribe it was to be thus divided; alſo if the Lavy Powels 
part be divided by 5ths there will be a redundant 53th to the 
Co-heirs and the intent of the party is not material if not 
expꝛeiſed, and the recital of As of Parliament voth often 
miſtake the Law and the fact aiſo 4 Iaſt. 304. Alia 4 as to the 
Lady Powels Fine it bath diſcontinued the Remninder at feaſt 
mik contingent detinne Fitzberbert 1 Co. Archers Cafe is tit 
terly deffroped, and the ac that diſanuls that Fine it reſpens 
each Tribe as to its own 5th who. were jopntenants wirh 
ſeveral Juheritances as Levingſtone underſtood it who lebe 
two Fines accodant, fo2 in Sir Richard Temple and the 
Lady Bakinglaſles Caſe it was ſo reſolved 


| who dy a Fine d. 
keited a moety ſo limited and here can be no croſs Remainder 
among the Tribes here being thꝛee to take, as 2 Cro.655. and 


5 

though there be but two Czlars pet by implication there can 
no croſs Remainder in a fettelment thoughttn a Mill there my 
alla the act kor the Lady Glenhams eftate being fubſequent to 
the Lady Powels * faving ſtrangers right leaves the cale as 
it kaund it. 2. As to the other Tribes in reſpect to the Lady 
Powels part by the act, the contingent Remainders are not re- 
vived, that by the Fine were doſiroped, the wor of voiding 
referring only as to the Entry, not to void all things ab ini- 
tio, in which cale alſo there nieded not a clauſts nul it as to 
the 88 3 apy voided by Erroz, che ton 

ngent evived oxfeiture purged as was 
reſolved in the Lady Baltinglaſs Caſe, the habebatur tale re- 
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the Fine, nos te been dt galt dun Five as 9 Hl. 2. 25. 
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ment to de pzaped on the whole ia otra Und, r 
Powels fifth in tail, the Limitatton being void bt her Ry 


mainder net redfved by the Statice, but if revived then of 
a fifth cedunvant of a filth, am ft the pzoviſoe be gd and 
ao cedundant Mth either her fifth aſſt gu to che elvven in dhe 
proviſoe ozto the fourfurviving Tribes 02 to the federal Car 
and aocowding to this Jnagment of two elevenths of a 
and three elevenths of a fifth, and eieden 
fir of eleven of u tifth, but on the 
eh 02 onthe duden per Capi 

od on Per Ca 
a fifth ag to Levingſton, 


Wheeler and Tankard. Ter. 2 3. Car. 2. Rot. 
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Tenant koz life is ouſted 


2 Cro. Cromwel and Andrews Caſe, and Dyer 157. the Fe- 
offment and Fine being but as one Conveyance being 3 Co. 
79. Fermors Caſe to the ſame perſons and uſes 1 Cro. 156, 
Salmin and Clerks Caſe,though no Covenants be that all ſhaſl 
be to the ſame uſe, And 2. this admitted the Jnfant ſhall have 
new five years on the ſecond ſaving in 4 H.7.cap.24. foz though 
the Plainttff might have entred preſently on the fozfeiture, yet 
that was a right which he was not bound to purſue, but on 
the death of Ceſtuy que vie the Eſtate was determined and then 
the Plaintiff was bound to perſue which is plain incaſe of a 
bare tenant foz life, Moor 71. pl. 197. & 3 Cro. 25. 4. Laund 
and Tucker and 3 Cro. 219. Smy and June 2 Inſt. 519. but 
the Nota 9 Co.105. b. Podgers Caſe, and Pl. Com. 347. hath 
made the doubt of this Caſe where Catlin denieth what Welſh 
affirmed which was as befoze is ruled and the Nota in 9 Co. 
105. b. is not warranted by the Caſe, but againſt the .Judg- 
ment of it; and were it agreed that if the Lefl# be ouſted and 
the Oiſſeiſo2 levy a Fine, the Low could not have an Aſſize, 
yet on a Fine by the Leſſee himſelf as here he might and no 
differences here between Leſſte fo2 life , and fox ' years. 
3. Though he iu reverſion that make the leas be barred that 
hath rent and ſervices in the mean time yet he that here hath 
but a dry Remainder cannot without great miſchief be barred 
by ſuch Fine even of Lefſte himſelf, 3 Co, Fermors Caſe 
The Leflee fo2 years 5 Co. 124. Saffins Caſe, could not levy a 
Fine at Common Law, and therefoze is not enabled by the 
Statute, but partes finis nihil habuerunt map be alledged and fo 
be in this caſe within the ſaving of the Statute, alſo theſe ſa- 
vings are to be interpꝛeted to ſuppzeſs miſchiefs of ſuch ſe- 
cret Fines and on this reaſon, 1 Leond. 212. an Jnfant not 
in Eſſe at the time may enter. So Pl. Com. 366. a. & 3 Cro. 
319. and there are no words of the Statute that make diſſe- 
rences between tenant foz life and foz years. ; 
Weſton contra, Fo2 the Defendants Feoffe of tenant fo2 
years its plain if the time begun in the Anceſtozs time the In⸗ 
fant is bound as 1 Leonard Stowels and Zouches Caſe, alſo 
Fines operate ſtronger by way of Barr than by way of Title, 
alſo feoffment is neceflary by tenant fo2 lite but not ſo in caſe 
of a term therefoze the party muſt take notice of that as a 


Hale Chief Juſtice conceived plain that on a Fine by Leſſt 
foz years, there is no effeq of non-claim but on a Fine by his 
Keoffee, it is all one ag. of Difſeiſoz lo it cannot be ſald par- 
tes finis nihil habueru ch the Court agrad. 2. UAlbere 
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is 6 good Cecute 5 9 6 Co. 3. _ 18. 
£xct -reudence, and impxſſonment allo 
ercuſe, and Hill. 38 Eliz. Robins & hong ya 434, 6 148. 
& Goldsb. 163. Co. Entr. 203. the party inhibited his bene- 
nefice is alſo excuſed, the Statute 13 Eliz. intending only a 
vol 
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voluntary abſence not a compulſa abſence, and 3 . 
is anſwered by being befoze the caſe ok Robins, and D 
e 
e er ren | - That 
r bent aa 


the later ſeaſetd the Defendant is good, 
becauſe mans while another leaſe exiſted 
cars, ownerſhip' at common Law of the tance, 
which was reſtrainev as to alienation foz benefit of ſucceſſor, 
and that this'Leaſe is rather a benefit than a prejudice, the 
ſucceſſoꝛ having as Moor 108. and 1 Anderſ. Fox & e Con | 
two ſeveral rents, and 14 ER. cap. 11: makes good 


in Market Towns under fotty years alſo'on 10 bit Bu. gl, 
this being with in thite pears de Expiration of fozmer 1 Lale: 
It bs (aſd alſo Mardens and F of Colleges are as Pare 
ſong and Uicars, and 1 Leond.- 306. pl. their Leaſe in fu- 
tuto is votd as d leale i N years after Mithaclous þ 

1 Leond. 147. within 32 8.cap. * which 0s fri W 


as any alle bekoꝛe 18 Eli, cap. 1 1. no doubt but f 
might leaſe io futuro on 14 Enz. and Popham 8. is exp: 


- invoth'the foxnier points. Hale Chief Juftire ſay, a Leaſe 


babendum from a future day fo2 the whole term is agreed 

toibe vold, as fo2 one and twenty years, 1 * ut the matter. 

7 the making to the ending free be not co 
e ane and twenty years, eee er 142. and 


Leaſe hath been held good, which if it be, this being a 
Copporation and being underfoqty years it will be well enough, 
2. As tothe leaſe in reverfiron 13 Eliz. cap. 10. (8 general 
pet there was an opinion that a Gicar might make 

a concurrent leaſe as well as a Biſhop which is teciten in 
18 Eliz. cap. 11. and is pzovided againff, and only makes 
it appear 13 Eliz. did not ptovide againſt concurrent leaſes ; 

but fill teaſes in Cozpozation on 14 Eliz. ſtand on their ot 
bottom, but map be concurrent,but the greateſt queſtion is on 
the exemption which is ſub modo, that leaſes of duch Þoules 
be not made in reverſion, allo Lin and Wins Caſe whic as 
one Brampſtons Caſe an Attomey, if it were as a ſiirtender 
it were ill there being an intervencent term, but ins wo 7s 

of Grant the lellees intereſt is transferred to the Inder 
| tance and there is only a caſa fo} ten days between ; (0 th 

comes not fully to the eaſe in queſtion, but hon Er 
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Judgment foz the Plaintiff, 18 — 
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Boulton and Lee. Ante. 


12 Covenant. to pay frayght:48 H. per menſem 
months certain and halt ta be pald on arrival at aua 
pott the next at London, the; {hip was ſo many mbnths, our 
that the mony amounted to ſa much which is too little in one 
beach and too much in another but the dumme total is right 
to which the Petendant demurxed fo? variance, and Jones: foz 
the Plaintiff upon 2 3 pl. 9. in Jnfozmatton and 
Mich. 1652. Wats & LouthyStiles 24 pl. 77. Action on thee 
promiſes amounting to {a much which was more, but verdice 
being lefſe it was held good, and 2 Cr. a4. Addertons Caſe, 
was on the luddain and contra ta Hob. 58. pl. 115. & 118. 
this being a nite matter and this is [befoze a wait of enquiry 
and the Jury. map pet find ſo as to make all right. 1 5 
Levins fo} the Defendant as befoze; but on Riſly & Halſe, 
Latch 175. pl. 179. Noy 88. & Popham 209. & Spore 2 Cro. 
569. & 1 Bulſt. 171. pl. 160. Armitage & Pemberton & Skel- 
ron 2 Cro. 498. which per Hale Chief Juffice ate in the point 
velverton 57 Hetly 12 1. in debt demand of the is ill, 


but 1 Cr. 331. where the demand is an uncertain demand 
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Wimondſcl and Caſtle. 
A Scire facias againſf a ſurviving tonulo; and tertenants 
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ot the other, Symon on demurrer excepted that they could 
not be ſopned, {eg non allocatur, fo not L 5-08 

Erro2, and 1 Cro. 3 12. Eyres & Tanton, Scire facias nal 
Tertenants includes the Þeir, unleſs it be ſpecially pieaded- 
that the Heir had nothing, and Judgment ko; the Plaintiff. - ; 
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King and Melling. Hill. 22, & 23. Car. II. 
Rot. 359. Ante. 


N CEjectment, Special Terdic find. Melling feiſed in 5 
and Deviſed to Bernard foz life, and after his deceaſe to 
the Iſue of his Bopp begotten, of any ſecond Uffe-z, the t 
mainder to John Melling, with power to B. M. to make Jopn 
ture, B. M. (uffers a Recovery, then his firſt cg 
then he by Covenant to ſand ſeiſed ſettles a e 
and Saunders fo the Plaintif, that B. M. hath an | foz 
life, and the remainder Contingent, fo2 the wond Iſſue im⸗ 
po2ts no Inheritance in a Deed, Co. Lit. 21. but only in a 
CUill, in which caſe ſometimes they take as jopnt purchalers, 
— 21 = here 1. loynt r 4 ug 
party no Jſlue at the rather the 

ſhall be an Entail ; and if the Deviſoz intenys Jſlue to take 


Exitui ſuo ſhe then having a ſon and a daughter is adjudged x 
void remainder, and no Eſtate Tail, and ik in the Eaſe at 
Bat the wozds may all fand, 1 Roll. 837. its bett ſo; to 
ſons of his body, is held but fo2 life in the De! 

3 Cr. 3 13. Clerke and Day, Deviſe to feme and to the heir 
remainder Here over on Weg a Foe 
and 2 Cr. 199. Deviſe that it de hath-no Iſle, r the. 
dye befoze twenty one, that he map ſell to the belt advantace, 
adjudged netther Tail noꝛ Fix, but fox life, with power to ſell: 
and 3 Cr. 248. Atkins Caſe, deviſe to S. and heirs males, and 


males; ku. 


being plain there is no room 
B. R. Blunket and Hol: 


e 
this power ts not 


* 
ſoꝛ life makes aleaſe fo2 3 lives, it ariſeth out of Eſtate 
bis li., and is ſubject to his charges;therefoze when that Eſlate 


is 


Vat. © Few 34 e II. BR. 


is deſtroyed it cannot be ſet up again allo dy the recovery a 
n joynture is made out ol this though de⸗ 
— 3 reference 02 intention of a power, and it can- 
| of both f& and power, eicher being ſufficient:to 
„ 
Levins fo2 the Defendant, Contra to 6 Co. 18. Wilds Caſe 
ts grounded on 4 Eliz. Bendlos 30. which-19 deviſe fo: 
Wife and after his death to his Pen childzen, which is adjudg⸗ 
> an unt Tall: Anderſ. 43. pl. 100. the ſame and Moor 
pl. 519. agries with them, and 1 Roll. 837. is on the ſons 
—— which cheweth the father had no ſuch. power; and 
Co. Archers Caſe is to the b bei dich h d firſt heir mate, 
"nh tettiatiber he bei 3 
life in the firſt veviſte, 3 Cr. 313. * 7 148 . 
and 1 Roll. 839. ſaith it was Tail and the wow ; apy as 
y@d as the wozd heir, neither of which carry an Inheritance 
in a Deed but by intention of a Will ; and 2 Roll. 253. (H.) 
If A. veviſe fo life and after his Sr heir of his 
body, is adfudged Tail, Stiles 249. pl.270. and Low; 
dale. 2. n the power to make 
joynture map be executed, and Co. nies Cale refers to 
powers that touch the effate, and are pr our of * 
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ture is of the later ſozt, ai pn ths 
We Lua n Gs. 
and in Chancery 0 lately, a leas fog 21 
years on power to leas fo2 ten, and was held god fo2 teh. - 
Twiſden Juſtice (aid Wilds Caſe 6 Co. was — kr 
and therefore the Defenvant goeth ij hill; and in Lockief, 
Caſe, a deviſe to a man and his heir hath ben _avftive Rags 
ſimple, and there is no difference between this and dev 
life Imperpetuum, which is but fo} life, andthig'admittey' 
power fafls. On Mich. 15. Car. II. Ed ſq Slater tenant 
fo} life with power to make leaſe to the Ning after” bis de 


is not aim and ſail; but 1 
n e Karen EIS 


power ts make a preſent leaſe 
, which Raynsford - Juſtice agreed, and 


Caſe to be adjudged in the Exchequer. Hale Ch 1 
ſaid thers had bien variety of opinions, and Blunket and 
Holmes was nothin — purpoſe, and as to the poet its 
ertinc by eG: tine but not by bargain 2 which 
medles with 2 it is — +1 web wet ng life of dab 
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* — particular Legal would _ Fe in which would be 
Infinite and prefers another 3 an 

Dr. Bird fafd, he hadknown a reſidudry Legatie to have it fo2 
thirty years, and want of aſſets map be alledged in any Caſe 
never do kalle, and till this Jſſue tried the adminiſtration 
ſtay, andthe Eſtate in the mean timt is alten volt, en 
reaſon 12 Co. Fullers Caſe doth | 
1 Cr. Sir Upwell —_ OO D 


the Teſtato? might be preſumed to peter in fog and 
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what was luggeſted to 1 3 9 


fo? one 
grant ad ä . 
N 15 a Ge = = 
colin, again and of 222 ere minoꝛs 
Commiſſion of Delegates at 2 7 on - 
adjudged to the Mido was repel 
reſtuaxy Legatozes, who loco 
ons, rertne ths out ok 21 Hl. bred 
niencies 0 n LLAL 
by the fozmer adminiſtration 1 be as well ag if 2 


ſtranger took LETTER notwithſtanding 
repealed by * * 10 Abel and the Court 4 


repealed on —— 


nen 2 againſt lp t 
we ＋ ae all initio. To 


of no aſſets. oz not, he laid 

mined it; but Spiritual Court 

gatie and ſuiffers the other ſive 
Dr. Maſters, Contra to? 


tas jacens, any the Plaintif 


Ir : 


VoLIl. Tin. 4 Car, II RR. 


and Legat, and the e Fee ee ee 
Citing he ſurviving Excecuto, though the Sptritual Court 
adminiſtrations granted to remoter on ſuit of 


ly want of aſſets being here averreds which makes it a-queſti- 
on never pet determined in the Spiritual Court, and circuity 
of Action could not be avoided by the reſiduary Lepnte ta 
8. the Adminiſtration out of the particular Legatie, who 
ore to be and ſo potior Jure, 26 May 1669. 

tels ot Lincolns Caſe was only. as; relic not as re- 

, 02 on. want of aſſets ; and the Lady Buttons 

ntered.. Blunt againſt Tayler in a ca of Hall 

| Legate, 10 * 1668. admini⸗ 

naband de bonis non of Hall was re- 

pealed, und on appeal this was adjudged. well. en fox 
the next of Kin againſt the reſiduary Legatie, Taylor the 
minor having the ſecond adminiſtration who was Gzand- 
child of Hall. Dr. Walker ſald, = — fo2 male anmunl 


15 2 —— is. ill 2 — ed 
the Cal. being in Character, to. 


aughter, avoid 
ftration, and the key left with the Daughter, it was. agried | 
that the adminiſtration continue with the Daughter, and ſhe 
to diſcover the kep of debts and give ſecurity not to pay no; 
A ſore mutual conſent, & interim Curia adviſare 
vuit, 


Hig and Loc. 


18 Trover befo2e the Payo2 of Cheſter City, which Is & 
County, & nil capiat per Billam, on not gufitp fo the nad 
p, the Uerdit finding others tenants in Common of part. 
Erro whereof was bzought befoze Sir Job Charleton and 
Mille Juſtices in the County at large, who reverſe that 
Judgment, and ozder Venire facias de novo of the County at 
large and Gerdit and Judgment thereon with the fncreaſe 
of coſts, which Winnington afligned foz Erroz-here z Walcot 
Contra that its ſuggeſted that Citizeris of Cheſter by Charter 
cannot come out, Ideo Venire facias is dehors ag 1 Cr. 445. 
Griffith and Lewis, ſed non allocatur, foz London hath this pꝛi- 
Wages pet trials are there by niſi * but if it had — 
g- 


Trin. 24 Gar. IL. B R. vollll 


(39.0 
Slander. 


ſaggeft that Breve 


be ſo tryed dehors 5 
Jullces in County it ſhould de fent Ci 
to try it again, but on a total of the 
County grant reſtitution as its done in BR. but the Court 
doubted what In give here on the reverſal, becauſe" 
here can be no award of the Damages to the Plainti — 
firſt action; but ik the Judgment befoze Juſtices were quod 
breve Caſſetur, Judgment map be here to pzocs#v as in | 
of Judgment in C. B. quod breve Calletur 5 in which cafe 
Court gives Judgment to p2ocfed as in Formedon, and 
this verdia were a kind of abatement! * 41 
on Bar' nil capiat per Billam, which o wer 
ſter ſafd, he gabe on the — thit ie Dette 
vert a third part of the Ship which is ſo found, but 
guilty as to the reſt, ſo the Juftices in the Country 
have reverſt the whole Jungment. Sed Adjornatur. 


Evelq; London. 


Oltoway excepted to an Indictment ok repairing 
| a Wap ratione tenuræ ſuz, n 
02 fn natural 1 capacity, which per Curiam is 
the way being amended at Kenfingron they fet 3's. 4d. fine 
only, and lain it cannot be known _ a ts ta 


award Proceſs. ; 
Belniff and Pople and Uxor. 


O tell your Miſtrils Choe, gt. ſaid to the maſd Ser ⸗ 

vant, Bigland pzayed a Pꝛohibition, ſed non allocatur, 

_ — gp oth bn and fonifeation were puniſhable 
em e no Pwhſbition zohibition 

was denxed per Curiam. * M 1 


3 


Vol. III. Trin. 24 Gar: II. B. R. 


Lord Arlington and Merticke. Ante. 


Ffley - conceive the recital not being in the condition is FR. j 

immaterial, and ik it were 9 H. 6. 9. 8& 1 Roll. 870. pa. 
the tecital ot a condition hurts not, Hub. 130. but its 
now barely conditional to perfo2m all Articles during his 
continuance Deputy Poſtmaſter and moſt deputations are 
thꝛoughout England but fo2 fix months, and parties are after 
continued on the bond and removable at pleaſure, but per 
Curiam, its apparent the deputation was but fo! ux months, 
and ſecurity bound no longer; and had it been during the 
continuance of the ſaid deputation it had bien out, and here 
its all one; and Judgment foz the Defendant, as Staughton 


and Day. | 


Foſſet and Breer. Friday, June 21. Paſch. 24. 
Car. II. Rot. 541. | 


E of Judgment in C. B. by Default, Action upon (4, 
the Cale foꝛ retaining a ſervant when ſhe was hired- and (rende. 
not redelivering her licet ſepius requiſitus, was aſſigned be. 

cauſe the action lyeth not the ſervant having voluntarily ve- 
parted abſqʒ licentia of the Plaintiff; ſed —— foz verp - 
retainer of another mans ſervant in another County ſeiens is 
Actionable : Judgment affirmed without a ſpectal requeſt, -- .. 


8 # ; 18 ; 47; þÞ 4 13 FP ö 
Owen and Lewis. Paſch. 24 Car. IL. Rot. 540. 


Rover and Action upon the Cale againſt the Dekendant; (42) 
- R as a Comman Cartper to Cheſter,” the Defendant "© 
pleaded. deins age, ts Which: the -Plaintif demurren Sc per 
Curiam, 22 is chargeable-foz'a toxt- And 2, it was 


excepted, that an Action upon the Cale and Crover cannot be 
jopned, ſed non allocatur, m not guilty anſwers: both; and 
its not like an Aſumpſit and Crover which cannot be joyned: 
Blit 3. its only laid the Defendant was an Inkant at the 
time of the converſion, which being pleaded in Barre to the 
whole, pzevents any diſcontinuance 3 but is not good after 
the Trover, and therefoze Judgment fo2 the Plaintiff; as to 
the Aion upon the Caſe only. 


1 3 


Trin. 24 Cer. Il. B. R. 7 Ill 


(43) 


Condition. 


(44) 


Ball. 


(45) 


Excommenge- 


ment. 


63 pl. 83. 


Betent and Frim. 


ET on Obligation Conditioned to perfoqm Code⸗ 

nants, and to pay rent, fc. ; on Oyer 
pleads perfonnance, to which the Plaintiff demurs as being 
no ſpectal anſwer to the rent, which per Curiam is ili : And 
Judgment fo2 the Plaintiff, 


Pitman and Jockeman. Paſch. 23 Car. II. 
Rot. 674. 


[Ken of Judgment againſt Bail in Scire facias on Jubg⸗ 
ment againſt Pzincipals in Action upon the Caſe. Holt 
aſſigned, that the Judgment againſt Bail is quod recuperet 
debitum ſuum prædict which ſhould be quod habeat executi- 
onem & per Curiam its ill, but declaration may be upon a 
Bail ſpecialp, #c. the Defendant being amerced per Curiam, 
that cannot be in Scire facias, but the Reco was not removed, 


1 . N 
Jay an Bond. Hill. 23 & 24 Car. II. Rot. 777. 


N Tretpafs the Defendant pleads Exoommengement in 
1 © time ot the pꝛeveceſſoꝛ, that Eveſque Saliſberii per liceras 
patentes, Rot ald ſab fgillo, but faith profert literas patentey 
quod hie teſtantur quod ſerutatis rotulis of the predeceffo, ft 
appears by the Recowds that the Paintiff is Excommunicate 
in Suit fo2 Tithes, to which the Plaintiff demurred, defng 
not under Seal, and but by way of recital, and in the third 
perſon, & in cujus rei teſtimonium ſigillum noſtrum appoſui- 
mus, in the firſt perſon, ſed non allocatur : fo all certificates 
are thus, and not like Stone and Umam per literas patentes, 
not laid fuls magno figillo is ill, becauſe the King hath ſeveral 
Seas taken-notfce of, but the Bifhop hath but one, and 


thereloze der titeras parentes (#ſilfficient, and the in cujus rei 
tiwoniuen bam ſuxplulage, Kd adm. 


593 * 2 '\ & + 
- 


\ iY 


Vol. IIL Trin. 24 C. II. B. R. i 


Clerke and Hall. 


Rez of Judgment in White-Chappel in aft Adoti 1 upon f a. 
ne ſelling a patrel of Alber, Infra juriſe? ll 
ariſe as good at bottom as at the top, and 
was removed to a part adjacent, not ſatd Infra 
1 1 after at Whice-Chappel the day and place afoze- 


ald the Defendant p2omiſed, which the Court conceived tl; 
Sed adjornatur. 


Peale and Bridges. Hill. 23 & 24 Car. II. 
Kot. 1182. 


Reſpaſs in Haywoods cloſe and thꝛowing down fences, .. Eq T0 3 
the Defendant pleads not Guilty to all but the fences, ***7*® 

and as to thoſe that the Dekendant was & of certain 
com growing there, not ayng w Mow and being in- 
cloſed the-Defendant bone down the fences and entred to 
come to it, to which the Platutiff vemurred, ſpecially becauſe 
the Cam growing not from che Land, fo2 if A. ſow 

the Land of B. its the Com and Cloſe of A. till B. reenter, 
& per Curiam, title mult be ſhewed, fo} it might be the delle 
Con growing, and he might determine the Mill oz the party 
map have the Cozn by grant of Exetutozs of a leſſie az other 
perſon, but all theſe muſt be pleaded ſpecially and Judgment 
fo2 the Plaintiff nift to ff a Sherfff fell Com in Execution 
the Cite. till the contrary appear its his Com that hath 

e. 


Stor and Wilmot Paſch. 24 Car. 1. 
Rot. 319. 


(anon ae meruit, fo) yet by adminifitatth; the Deken⸗ 
vant pleaded he had no notice of what the Plaintiff ne 


had pzovided in bozding which per Curiam ts ill, and the 


Dlaintift demurs; and ae Wed that there is no 
iſne fo; 120b{0! 9 5 ds; de mn proen in Curiam, Which 


Dee e yh meh EEE 0 tu 


| Judgment foz 
the-P & p izw; fts'bur tam and lo hath bern oftere 
adjudged, 


Blackmore 


— 


Trin 24 Car. I KRK. Vol III. 


Blackmore againſt Mercer, Graves and Tilſey Ex- 
ecutors of M. Paſch. 24 Car. II. Rot. 5 12. 


(49) N Scire facias on a Judgment with an enquiry, and an 
* Elongavit & in uſum proprium diſpoſuit, to which the 
Defendant comes in and ſaith, that he did not Eloyn (ell oz 
diſpoſe, ec. & hoc paratus eſt verificare, to which the Plaintiff 
demurred, becauſe no waſting is, as Merchant und Driver, 
ſed non allocatur, fo2 the word devaſtavit is ſuffictentſy ſup- 
plied; now ſince the party hath an anſwer to the Sheriffs Re- 
tozn, and the Enquiſition anſwers the CUrit and its ebi. 
dence, whither this Elolnment be a devaſtavit oz not, and 
Judgment fo? the Plaintiff, 


Hodſon and Clay. 


Aale. 1 Nan Aſumpſit on agriement to deliver eighty Quarters 

I of Malt which amounted to ſo much, and 501. was to 
be paid in fourtien days of the bargain, and the reſt after the 
delivery of the alt. Stroud excepted in Erroz, that the 501. 
was not o2dered to be paid ſed non allocatur, this being a mu⸗ 
tual promiſe clearly. Judgment affirmed. | 


Fleming and Fage. 


(51) Uantum meruit fo2 Apothecaries Mare, it was afſigney 

Aſſumyfir, fo2 Erro2, that the Defendant pleads non aſſumpfit & 

de hoc ponit ſe ſuper, &c. the Platntiff imparls and the next 

Court replieth aſſumpſit, & hoc petit quod inquiratur, 

&c. which is no Jfſue, ſed per Curiam, here is an aftirmative 

and negative, and fo well enough, and amounts tv ſimiliter. 

2. The Venire facias wag præceptum fuit ad tunc ibidem, 

which is ill, and not ſald per Curiam which is alſo ill. And 
Judgment reverſev, | 


Cham and Taylor. 


—Reo2 of Judgment on flagle Bill, the Defendant pleads 
E uſurious agriement that the Plaintiff lend theDefeuvant 
10 l. and if the Ship return to pap 3 l. to which the Plaintiff 
demurred, & per Curiam, this is god aud bare Bottom. 


Jay 


W 


Trin. 24 Car. IL. B. R 


* * 3 * 


4 Bond. Saturday June 22. Ante. 
r 53.) 


way of Excommenge- 


iam, Adr qudbre ee ume 
ſigillo, and being in the thir perſon is well enough, 


Bullington and Salter „ bY, of = —— 


N det against Executos de pleavs in 
there was an other Erecuto2 not named who did admini⸗ rect 

ſter, the Plaintiff takes Idue that he did not adminiſter, 
which the Defendant . 
immateriai & per N m, on f 
ouſter Was awarded; 
who demurred being merly fo2 delay, fo Erecuto2 Defen- 
dant muſt ſay the other did adminiſter, but the Erecuto! Plain. 
tiff need not be ſaid to adminiſter, which path been the conſtant 


. 


Anno 1672. in B. R. 24 Cæ. II. 
| Wedneſday, October 23. 


Hale Chief Juſtice, | arc, Juſtices 


Dapies and Toſſer. 


Evins excepted againſt a Probſbition in a libel by Baron 
| and 1 fo2 calling him Cuckold, per quod the was 
in danger to be puniſhed in the Spiritual Court, foz 
incontinency on 2 Roll. tit. Prohibition 296. f. 18. the Court 
agried that the words alone are not ſuable in the Spiritual 
Court by the Þugband alone, as 1 Cr. 1 10. pl. 104. Eaton, 
but by the Mike they are, and per Curiam a bition was 
denyed upon this ſpecial ſuggeſtion. 


Chamberlain and Bidirel, Thurſday, Octob. 24. 


N an Action upon the Caſe on ſeveral pzomiſes to four 
on an award and intire damages. North Solicitoz excepted 
in an arreſt of Judgment, that the thee Arbgitatozs awarded 
the Defendant 170 li. fo ſalary, and the Defendat pay 50 li. 
tothe Plaintiff one of the four, which he hath not paid which 
is grounded on a joynt account of five, which was to be ſta⸗ 
ted which is not, noz ſaid to be in ſatisfaction of the four, alſo 
this is not ſald the ſalary agred on, but per Curiam this will 
be intended accozding to agriement, but as to the Aſſumpſit 
being to four, one cannot being an Acion, as Stiles 296, pl. 
643. on an Aſſumpſit to the Father to pay to the Son, the 
Action mult be bzought by the Father eſpecially, becauſe the 


| Father 


VIII. 5 Mich. 24 Oar. II. B. R. N 


Later was to ſettle and here the Defendant on which the p2o- 

made is due to all four, but the monie may thus 
be fnaintainey by the Son on evidence alſo in conſideration 
A. SEE B. whoſe Cattle were diſttamed would pay, the Defen- 


del Dd * 2 
an Hob of We hd ben la ed the oy 


mipht tony Stiles 156; * — 
ens nit hoe Cale, 3 600 949. an TX t to the 
Father ta pay the Son Beaten 20. li. in dete as held guan 
by the Bon, becauſe the whole c Fan riſe from hic 
and fo not like the Caſe „ N and 
Patiſon inhere C. e parte of himſelf . part, own ers fuh-. 
mitten and P. ex pate of the Mutter and ters; the award 
was that C pay to-P.to the uſe of himteit, and the part owners, 
abjudged yo But in all theſe caſes the party concerned 
en on the award, and Per eee 


Wes and Fai no Oct 25. 


J. if ad- (3) 
IL WN \Mat- FREE; 
iff ſhouly 


ine a the. | „he Af 
fie {Ss U Kin bt ſed non 5 Acce wor praidi 
de ſendente 8c ſuper 7 wer releaſe is wfficitnt as Wilks. 
amſons Tue, x Paging at. the. 
of bs Süper: 8 1 1 15 I 


to pay as 
mam facere was adjudged good, as to warrant a debt im⸗ 
plies to pay, and Judgment fo2 the Plaintiff, 


_ Mick: 24 Car. IL B. K. 


(4) 


Cc mmon, 


— 


Lenidl end Harflop.” HL 20 & 31 cn 1 
Rot. 281. gar 


\ Pectal verde in ak Action upon the Cale T7 
mn apurtonan' — | 


a pol 
an 
and if this be IL. in . 


which the Court inclined it cannot. bat Con 
man abt öden 48 fo) cattle Levant enn couchant axppaſirh 


by grant of part of the land, but cannot de granted-1 fave 


rang. 2, Allo a Common apurtenant map be. ſevered. and 
granted,becauſe nothing reſtrains it to cattle itle uſed on the lan 


alſo if it be fo2 cattle levant and couchant it may be grammen; 
with the land but not without it: And had the grant bern 
fourth part of the two pard land, with a 4 _ 
beaſt it had been good, but whither this cloſe 
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apirtengnt mappuri of catie if it be (oz 

allo the Caſe Trin 1658. of Stone and 

fo} a certain number, dut pro 3 
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Dominus Rex and Daniel Acklandb „&c. 
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| Monke and Clayton. Tae], 
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aſlumpſir. 


Spayeh and Danvers: Paſch. 24 Car. IL Rot. 346. 


Na dug can the Bl ig ae ee 
| pang the Defendant: pleads-: e "account e a 
dem, and gg to it was © 


| fo: 
traverſe of the others being | 
verſis aliis denariorum ſummis, and a en 


non aſſumpſit as ta the bett „as Child and 
243 pl. 557. iß the day 

it had been well 

demur eſpecially tog the amounting 
ſubſtance and not alden, ann 18 to ; 


oO 8 


10 \Ots 


* - 


Munday and Frogat. Trin. 24 Car. I. Rot. 1 489. 


N debt on She 
c. 10. it If 
en 


ich. 24 


anion upan the Caſt on 


i ſer, ths Defendant” 


aſlumpſi, 


traverſe of the 
verſis aliis denariorum ſummis, and 


non aſſumpfii 2 
243 pl. 557-.. the daß 
it had been 
demur elpe 


fo2 the Oete! 
all de novo 


| | Plaintiff 


PRs + 


(13) 1 Scire facias again the 


| time no moꝛe 
| fore Scire facit 
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Holman againſt Dodde. 
evt on Obligation on Convitin that Icograve | 
EA Vert D rn oo | wenture. 


ont (which was E pepe „ by the teaſe 

then oz fo2ty days after [ iy eto) he Defen dp! 

2 he ſaid Dekendant d pay at Mich: &c de hoc pont fe 80 
& præd —— eme 8 trem 

wee Robertus who was the Defendant kon Rowland 

that was the dete and dhe virections to the erk was 

pet being no Aue there is no verdict,” and ſo nat did by 

date Sratute, 17 Car. II. cap. f. and here its nu 

Delendant perloꝛm 8e de hoc ponit, &c. 11 

Wilier, for f Cr. 317 pfl. 380. fts an 2 

der that Robert did not Pay, kc. therefo2e not | 

2 Cr. 579 pl. 9. Aldridge” Caſe, alſo the rent is Nd 

at Mich. only by the te , though the bond be at Mick 
M foꝛty days which is wel enough. Sed e 


Mors and Slew. I | 
5 4 verpict in an Action upon the gate un C of 
Wet G aa 222 10 


the land 2 | -Patter of uShip fei, 


Ship in the Cham foz thi 
8 aer receives . 5 generally ta 4 
4G. 125 d Cale by by Lat at ens 5 
in Socage P a 

vant at the Patters vilpole, and lo cannot tale care, Ae ex 
empt. 

2. The Maler is to have a reward fo? bis ber and 
W perſon againſt whom the Agton ye 
be, this 48 the reaſon. 2 Cr. 198. Jelly and Clerke- ok u Car- 
los, popman and Jnkeper, thus. Moor 876 pl. 12294 and in 
Hub. 18 Rich and Needhams Caſe, and though the Maſter 
bath his ſalary from the owners, pet the contract fo? fraight is 
made by the Paſter in his own name, with the Ber erchant 


ond the Paſter is to do that which is conſequence of it to 
keep the goods, and were he a ſervant Dr. and St. 137. if he con- 
trac in his own name, Dyer 230 & 2Cr.250. Yelvert. 137.pl. 
194 he is the pzincipaldebtoz. Alſo tn the Civil Law Exercitor 
mavis takes no care of fraight, therefore this Palter is but a 


all. 
ae of the © bath are over againſt the 
Lit. Co. 22. 1 ID 


. * 
8 


are to 1 4 , 1 deer Sea * eee 
which carttidt be fozelten Puch k avoived; and this differs from 
Piracy, which as Locemans 121. 2 "Loft. 112. is @ danger 
at Sea oꝛ Common Enemies, and Locemans de jure maritimo 
140. Strecka de mercatura 448. -Alfo 2. here is a neglea in 
the Matter having no greater gard then four which is found 
to be the uſual number, but not by time out of mind, o2 by 


cuſtom x Rf ers 113 14 men Eo were permitted 


enved to be p2eſs Paſters, 

be Deke 1. bere is no ſuch 

Juny an gckton 1 claration being on 

+: : FN 2 . 1 2 Carrier, cc. Re- 
KFNB. 94. B. yet in netther 15 there any pꝛell 
Gain) ater of Wide Ship no? other, but what is groun- 
ve on e trgal neglen, and this non feſans and want of 
(uffictent vu niters canmiat FLEE 28 5 8 Co. 


. PS —.— 
Þoyman an 
\ ONLY a cuſtom 


Nee nent 3 
— Hir is. 285 I foul : te Ar — buen 


2. Bup 1 e S e 
RY * TR remedy 


75 


Chattels. 


remedy, it lyeth not againſt the Maſter but againſt the part 
Diners, here being no Charter-party found, whereby if the 
Maſter be partner he is liable, but elle the Paſter is a bare 
ſervant and ſueth Owners fo2 ſalary, and in nearer voyages 
to places known, Charter parties being only ufen fo? long 
voyages, alſo he that hath the benefit ſhall anſwer foz the loſs, 
11 H. 4. 45. & 1 Roll. 4. fo Poph. 178. Latch. 126. the Ma. 
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ſter hall ſae fo2 the robbery of bis ſervant, and the Carrier 


ſhall anſwer fo2 his ſervant, and though the ſervant may ſue 
the robbers pet ſo map the Owners alſo, and there is no mint 
ty betwien the Paſter and the Perchant, and the Baſter hath 
no p2optiety in the Ship noꝛ reward of it, and in the Tygre of 
Plymouth, the laſt Dutch Mar, who was robbed as here, 


one Hawkes the Merchant on conſult with the Civilians 


and Common Lawyers was adviſed againft banging any 
action. 3. Pere is not guilty found as to the point of neglect 
on which the later part of the declaration is as a ſpectal Action 


upon the Cale, but its left on the common cuſtom, ag Car- 


rier, cc. Sed adjornatur, 


Dake of Buckingham and Lord Pembrooke. Wed- 
neſday, Novemb. 6. 


12 Trover and Converſion of divers goods, it was ſaid 
that a great Picture in the Pall at Wilton was najſed 
though the frame to the Mall and ſo fired to the freehold, 
to which Twiſden inclined, as Þangings that are nailedrouny 
about cannot be removed. But by Hale Chief Juftice and 
Raynsford, ſuch things as uſe not ſo ozdinarily to be fo fixed, 
though they be nailed yet may be removed, as pangings, ec. 


contrary of a painted cloth nailed round. 2. The Deen. 


dants title to ſome goods was by aſſignment of the Defen- 
dants Gzandfather old Philip Earl of Pembrook Adminiſtra- 
to; of William to Sir Ben. Rudyer, &c. to the uſe of his Til, 
which p Curiam is done by every ad miniſtratoꝝ to alterthe pzo- 
perty that the goods may go to his Exetutoꝛs, allo the iii di. 
rected all his goods to the her, andhathno particular reference 


to the Died, and therefoze a reaſſignment by Ruddyer may be 


preſumed being common if there be any footſteps of 
aflignment as bers there is by poſeſſion {n _ 
of the Defenvant after, and his Ererut 
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outs 
bave a concurrent — with the King which enervates 
bis, and this Statute only intends to leave the C 
without licenſe, as they were by 7 Eds. and with licenſe as 


on 12 Car. II. cap. * 
that the King may ulpente is . 2 . 


Levins td the Defendant, 

agred by all on the common vifferen 7 ew of low probibiram 

& malum in ſe, alſo che act is not 'p2ohtt tam that no Aline 
ſhould be ſoulv, but fab modo not without licenſe licenſe, Andgm 113. 

ts a diſpenſation on this Statute, and the Inconveniences in 

relpect of perſons, time and place, of a C which 

cannot be ſeiſed to uſe but of un eſtate in truſt they map, 
but this is a truſt 38 q Meer as 10 Co. 34: Sut- 
3 Cburchwardens may be truſtie 'of 
| — 5 grant to Coppozation is a truſt fo? 
— 14. power to elec Burgeſſes of Parita. 
ment is greater than this, allo the ſcope of all ts to repoſe 
this truſt in the Cozpozation, therefore! its the better rather 
than wolte that its a grant to a Coppotakion 

King cannot diſpenſe with a aw Rap 
20 H. 7. 6. 1H.45. to J. 8. to make a- 

27 H. 8. cap. eee a 
allo its granted to 
be a Juffice, and 21 


ED AEST anv have many mot 
Nviledges and truſis than any particular — _ 
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9 the making too M oz too few ok the Cowozation is is 
erial, all that ſhall be fre? being but wowds of redun- 
baiice incluved in the Gant to Comoꝛations and ſucceſſors; 
alſo it cannot be pzeſumed that fuch as acquire this fredom 
by ſervice and difficulty will give it away at eaſier rates, o; 
take moze ſervants on lefs then is neceſſary, which would pe 
judice their own Trade; alſo here is no negative wozds that 
no others ſhall keep Taverns there but ſuch as are frix. may; 
alſo | Patent may be ſeiſed by Quo Warranto, if miſuſe; 
and Courts art as uncertain as to matters and things the 
objects thereof, and fo of Fair and Market which are uncer: 
tain, 3 3. 4 was a Law as much pro bono publico ag 
this FA it being then felony to tranſpozt Woot 3 allo 
Gtant by Ed. 3. notwithſtanding the Statute of H. 6, which 
was future was void, but revived by the Statute of Ed. 4. 
cap. All 10 as to the time, Dyer 270. is at the matt fo2 life, but 
10 neh Ae that ſuch Oꝛant map be in fir oz 
S, and Hill. 1659; the licenſe was fo2 two 


— and 3 — aſſigns, and Dyer 303 pl. | the office of 


added no non obſtame and therefore was ill, dut the 
Ic 99 good foa years, and ſo enjoyed nom. 
ara the ug may as well Gzant in dir ag in reverſion, and 
5 02potation path licenſe to purchaſe jands. to fuch a 
value, but without limitation of any time in which oz 
hich they. all purchaſe | 85 alſo the Countels of 
2 5 mberlnd in fee at this dap by 
ame 1 "Sai a 5 ul He intonventenctes of 
121 75 3 a as nom, and the 
alterable, and the licenſe to all the Copan· 
ons fr ; it org odr the King being an, able to 
wh & the Rags Point, That this licenſe con- 
y ith that mage it, notwithanding 
lice 29 & Molineux Cale being not 
| 17 7 Ed. 6. All Writs determined by the 
t 0 on 1 are not ſaved by 7 Ed. 6. 
8 is but of an authozitp 
— we, and as to XA 270 
rags 3 Bulſtr. 125. of 
EIN er then the Rings lite, and 
d;3-29. b to allen tannot be erecutey 
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charge and reflitution not a bare licenſe to do a thing, but 
2 Ed. 4. 4. à licenſe to be diſcharged as from beit 3 
its a diſcharge of the penalty and reſtitution to 
Birthrigbt befoze the Statute, ſo is to be taken Fe 
and that the ſubject had Quaſi an 2 appears by Dyer 54. 
a pl. & 13 Cro. 77. Hectornun s Caſe, ſuch grant and afſign- 
ment admitted gum, and Hill. 16 59. Young and Wrights Caſe, 
debt on obligation on condition to perkoꝛm Covenants in an 
Indenture, which on Oper appeared to be an Aſſignment of 
ſuch a licenſe as in this Caſe, to which it was pleaded tbat 
no rent was due becauſe of the Kings death that made it, and 
on demutrer there was a rule fo2 Judgment though the Roll 
be razed, and as to the Caſes 2 Jac. of Norris and Maſon 
and Wright and Gerrard, Judgment is fo} the Defendant-on 
infoynation againſt the Uintners on the Patent of ©. Elizab. 
wy bien enjoped conſtantly everſince, thetefoz Tan! 
mn ae, d falle and by deteit; alſo Ring Jamc#s Patent 
vit, Confirmavit & acceptavit, and (0: falls with 

Patent of — the ſaving in 7 Ed. 6. doth not 
pci hs — contrary to 12 Car. II. cap, as 2 Ed. 
non obſt. ſequent Law, which is vold; alſo 


lowed in an} — 0 It Towns 3 alſo the Dan is 
A 8 of London, not in London 
no Tat ons. 1 PAX . A's, 


Ohe and Hanby. Monday, Nov. 11. 
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Treſpaſſer, but Tenant at Mill ſaying he will be tenant to 
another oꝛ he will hold no longer, and yet continuing in pol. 
ſeſſion is no 3 of the Will, and on this ditke⸗ 
rence it was adjudged in 

betwern — Wilmot and Holden where a ffranger en- 
tring upon a Tenant at Mill was by bis attoznment adjudged 
a god tenant to a præcipe and a recovery ſuffered by him, but 
verdia fot the ]Aaintiff on other evidence, 


Scot and Bell. Wedneſday Novemb. 13. 


N an evidence at Bar in an Ejectment, the Plaintiffs 
Lefſoz Sir N. Hubard claimed as Creditoz of Bell; 
the Defendant by a ſettlement 11 Jac. made by Þusband 
fo} jopnturr of the wife, reciting that the wife had joyned with 
the husband to ſell part of the foymer Jointure in which he 
and ſhe were Tenants f02 life the Remainder in tail to the 
firſt and tenth (on, remainder to his heirs, which was ſaid to 
be fraudulent, but Hales Chief Juffice contrary on Valens 
and Wingfield 1653. 
ſetlement on mariage on husband and wife, remainder to his 
heirs males, which was held not only a god convepance as to 
the husband and wife, but as to the remainder to his heirs 
males, though this were not within the merit of the conſide- 
ration, and that he might marry another wife, and the reaſon 
was all was 1oked on as one intite agrament, and fo it 
map be the wife would not part with her Joynture unleſs pꝛo- 
viſion were foz childzen allo; though he alone might, having 
no Iſſue Bar this contingent oz remainder, as 1 Cr. 102 pl. 
115. Pigot & Smyth and Sir Edw. Cookes Caſe, Godbcle. 
289. pl. pet being then doubtful this is ſufficient without 
any articles oz agriement, pꝛecedent being all dane at the 
ſame time, and the heirs male had a pzejudice by this, and 
to this Raynsford Juſtice agra d, and hereupon | 
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evy fine of this fifthpart'in 16 35. and 
L 
5 $74 ne 
ty of the Ath Goch vos the ir 2. Js te the Glenbams 
part 16 March 1654. Glenham ſells to Goſnall/s tenth part 
of the Lands of Sir Peter Vanlore and alt other his ſhares 
thereof, 1 Sept. 1634. they over, and after a recovery 
wh a ee ae jv reg ond ar the 
n 9 
time Fl. Glenham was dead k ilſue, and do a part of his 
part came to the two other Biothers, this recovery was to 
ware Robert Marriot, 19 Jan. 1656. Oleumham, Goſtial and 
ray fell to Marriot the tenth part and all their lands afoze- 
lad, and levy 8 ine gip 5 after Core and Bray convey 
to Stephens. 3. In April 1656. Abraham Vahdebend levies a 
fine to Lee of a-fiſth part of all the lands in que and 
at the fame Term a recovery is >” and at this time peter 


Van- 
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Vandebend was dead without ue, ind Jokolef ue John, and 


Abraham the only ſurvivoꝛ, ſo was in 
the'thote ok Ade aud tenant foj-life of J km — f te 
John, and of the third part that ſurvived he was tenant foz 


** ＋ ſo committed a yo as to this, which i ts al bur 
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quently ot four ſevenths ok a fifth they are Joyntenants with 
ſevecal (nheritances, lo one ſeventh of a fifth belongs to the 
the Platntiff, and two thirds of four ſevenths of a fifth, and 
two by the fine of Lady Powell to Baſſet with warranty, by 
which all the contingent remainders that ſhould take effec on 
her death are deſtroyed, and pry try had there been na 
mote the title of the heirs of Sir Peters Vanlore would be let 


in on her death without ifſite, as on feoffment by tenant foz 
life the-temainver to the ſeven they would be let n. But 
ſecondiy the reverſion in fre in the tobeirs is diſcontinued, (a 
though they might ouſt the conuſte pet the warranty is a 

41 Bar 


. 1 


Voll Mick CE R 


Bar to Sir Peters heirs, being allo heirs to Lady Powell, and 
though they be heirs of the Donoꝛ pet the reverſion by the 
- warranty notwithſtanding; the Statute W. 2. cap. r. doth Bor 

as effectually as a remainder, as Evans Caſe, Moor 96 pl. 239. 
the Statute being not intended of a collateral wartanty but 
that they ſhould not, alien poſt prolem ſuſcitatum, ( Sanl 
and Sydenham 1 Cr, 156. pl. 168. Garranty 16.) ag Co. Lit. 
374. & 2 laſt. 335. and though they were within age 02 co- 
vert pet the warranty attaching when their right was diſcon- 
tinued is a Bar, though not ſo when their Entry is conge- 
able. 3. pere is a god eſtate lodged in Levingſton and tranſ- 
ferred ta Skinner while the fine ſtands. 4. By the Act 13 
Car. II. Enacting that the fine, uſes and warranty be vold to 
all intents, and that it ſhall be lawful foz any having lawful 


title as if none were levied, and all ſecurities given to Le- 


ny © a * 
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part, and c. 


bar 
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20 1. this 
Nth ths; allo by this os ll the media 
vet 541 fine and reverſal are not material, 
Nv now the fines operates on the ſeventh part ohly, 
tyough the fine be of moze it hurts nat the reſt without 
cual oufer, but if new five pears were. neceſſary 13 Ca 
Fine new five years, as when H. ſe fie by fine alten 
dis attaiut of treaſon, and five years paſs the wife hal 
; _ Ap — —— reverſal 2 — — fo2 dower, 
t if the ſine din not operate on the ſeventh part it would 
of ſome moze advantage to the heirs at Lam, bectintely 8 
recoveky J allen, and after reverſe the recovery, Moor 270. 
this will not make good the ſale, as the Lady Baltinglaſs and 
Sir Richard Temple on gift to two ſiſters and the heirs of 
their bodies, one dieth and the other ſuffers a recovery of the 
whole which was a fozfeiture of the moety ſhe had fo life, and 
though this were reverſed yet being executed is not aided, as 
Moor 132. pl. 278. Boſvill againſt the Town of Bridgewater, 
| | and 


88 
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and Dr. Druries Caſe, 8 Co. 142. and 3 Co. 29. Butler & 
Bakers Caſe, though generally fictions do won no wꝛong yet 
they do not always reſettle things executed, the difference is 
where the reverſal is by Erroz, which maketh not good ſuch 
acs that would not be elle good, its but legis declaratio accop- 
ding to Law eſtabliſhed, bus the reverſal by Act of Parliament 
B. 43. is a new Law of as great ſtrength as any civil act 
and gives new title to all, voiding the fine to all intents, and 
ſaves rights which reverſal by Erro2 doth not, and had there 
not ben a Proviſo to diſcharge the tenants they would be li⸗ 
able to account, 3 H. 7. 15. Selengers Caſe, Chattels veſt are 
devefted, and the like of a meſne Remainder, 4 H.. 10. Par- 
liament, Br. 41. 10 H. 7. 22. which is ſet up and treſpaſs 
meſne made diſpuniſhable and petition. 2. The Spencers te- 
verſion their attainder and purchaſed land and conveyed it 
away, and by Parliament this reverſal is reverſt and by Scot 
this makes all ſtand as if the firſt attainder ſtood; fotheLom 
Cobbams Caſe, the remainder by Statute timit to heir acc - 
ding to the ill of the perſon attaint, Adjudged good; by the 

retroſpect of the act it was doubted whether tt would veſt in 
George Brook that was attaint, but fully agried that it did 
ſettle in William the heir of George and Judgment in Ex- 
chequer Chamber was affirmed accozding, this being an En» 
abling Statute bzeaks thzough all the difficulties that obſtruc, 
and (o here though in an ozdinary aſſurance this would not be 
ſufficient, pet in an ac of Parliament all ſuch pety inconve⸗ 
niencies ate bꝛoken tough that binder the deſign of the Aa 
and (o as to the parts afozeſaiv, Judgment fo2 the Plaintiff, 
and as to the other parts they are infinite, fo2 by the foxfeiture 
of Abraham Vandebend four ninths of a third of a fifth, and fix 
ſevenths ofa ninth of a third of a fifth may come to the Plain- 
tiff, which on the different meaſures of the Tribes, & Capita 
will be infinite, as to the other Tribes that have iſſue which 


lets in the (oz) and (and) and as to Glenhams death, there 


were ten ſurvivos ſome of which died without (ue whole 
parts are inexplicable. | 


Twiſden and Raynsford on ſeveral conferences had petvate- 
mom they all agried in every particular as to the points of 


Dominus 
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Dominus Rex and Broughton. Ante. 
. 32. h. | 
[mſon extepted in an atreſt of Judgment in an Inkonmati⸗ 


guilty, but there is no certainty of time but þetwen 2 May 

and -2 May two years after. 2. Its ſaid ſhe tetetwed ſeveral. 
ſums generally Extorſive colore officii which is not ſuffictent, 

Sir William Jones contrary , when many acts are fo2 the 
Kings intereſt, ſuch and ſuch a day is Cufftcient, which the 
Court agried; and that if any part of the Jnfozmation be 
good its ſufficient taz fine: alſo the Information ko Clines 
and in the Exchequer foz foxfeitures are ſo without any, viz. at 
day certain. Sed adjornatur. 


Stanly and Harper. Monday, Nov. 18 


N gti Aſſumpſit on ſeveral promiſes on (ale of ſeveral 
Ueffels of Currents, one was to pap ko one at the low- 
eſt rate that the other were ſold fo2 by the pound; 2. An Af 
ſumpſit to pay. what the Currents were wozth by the pound, 
EE AO er 
5 that in t, and J were ) more, 
found fo} the Dekendant. And 3. Indebitatus found alfo ko; 
the Defendant. Polyxphen excepted in arreſt of Judgment 
on the firſt pzomiſe, that its nonagint & tria quartef & unius 
centum ponderat that its inſenſible ſed non allocatur, herdia 
x fo2 the Plaintiff, 2. Jt was not ſald that any to whom 
be Currents were ſold paid fo2 them. Sed adjornatur. But a 
nil capiat was granted on the firſt exception, | 


Dominus Rex and Nele. 


Yiherfield excepted in arreſt of Judgment in an 
) victment k nuſance in a way in the Darith Latch rg 
Great Saint Bartholomew, on the Cary of Faringdon, 


extra in a place called Cloth Fair, not ſaying a quo oz ad quem 
Ducens 3 ſed non allocatur, fo} all ways are all over England 
and lo is Latch, and being after a view, though but a Gettat 
02 Balconp, is a nuſance. Judgment pro Rege. 


N 


(27) 


on of ſeveral ertoxtions and ctimes of which ſhe is found . 


(28) 
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Cole and Levingſton. Tur ſday, Novemb. 1 9. Ante. 


D to Vandebends patt and Henry Glenhams part, the 
Chief Juſtice adviſed that a fine with pzoclamation and 

ve years was in the way though no oulter and no entry 
_ which ok a bare Tenant in common is no Bar, but 
the doubt was whether being by one tenant fo2 life in common 
with the other that had the inheritance, and ſo. a fozfeiture 


nes any Entry to be found. Sed adjornatur. Ag to the Judg- 
ment Hales 8 ef Juftice (aid there muſt, et. 
|  Champian and Atkinſon. 


N evidence to a Jury at Bar a ſpecial Iſſue by rule of Court 
was to try the Cuſtom of Lady Prices mannoz of Weſt⸗ 
wood in Cumberland, whether fine on the tenants 02 Lozds 
death be due to the heir 02 {ucceſſors of; the Lozd during his mi⸗ 
map 35 Ss Plaintiff ſaid 4 H.7. and in 3 Ed. 6. time there 
NG, i. e. ab ingreſſu paid to Lozds Infants, but 
2 . #d by the Defendant that dropping fines i. e. when 
tenants die are due ts Los Inkants 02 not, but the latter 
only to men of n age of the Todd, and ik he die befoze age 
as the Eatſ of Northumberland her Father did its gone: alſo 
the admittance: is fo. life, or the Lozv, and tenant ia upon 
Lows death the eſtate of tenant is oo ell new-admittance, 
which is made at a general, Court of ifſions held in the 
Yano faz that purpoſes; but the tenants are never diſturben 
of poſſeſſion, & per Curiem it lieth on the Defendant to di⸗ 
ſtinguiſh a fine being generally. due, 2. The Deſendant er⸗ 
cepted to Steward that he had FA zon admiſſion, ſed non alloca- 
tur, but he was ſnom; 3. Evidence fo2 the Defendant was 
that other Darid)s way had the lame cuſtom not to par 


till age, which 18. Curiam s d, and was allowed of 
dee fn pants b a og 
n Mi ek, 4 | nes 
all one 80 nil wa 1 Hl Coen pdt 
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Dr. Suite Oc. ob A "chliſkop P York. Wedref: 
day, Novemb. 3 


[N an berechen upon 4 Parton te | its Deanand 


was on title to the Guardianſhip of the Spiritualtte! "during 
the vacation ok the Biſhopzick of-Durham, to which. the 
Plaintiff made title from 1226. Grayes time, on Quare imp 
Fitzherb. 165. & per Curiam, its good Evidence, and 10% 
Lamberts Perambulation, and T wilden ſaid- Cale, 
9 Co. was given in Evidente, and God wins ſucceſſion of Bi- 
ſhops, p 463. and Linwood 2 

and 34 Hin. of Tithes 373 all agre, the Archbithop 
hath it of common right, but Dean and Chapter may have it 
by cuſtom and uſage only, which in England ig nenerally but 
not (0 elſe where, and ver dia fo? the ? intiff as to the pꝛe⸗ 


ſcription, but as to the contempt; 0 e no evi · 
dence being as to that. 


Cholmly verſus Cooper 4 Ward me. 
Novemb. 21. 


18 Lee any Boothbice Caſe; + 4ůõ7 


It was laid by Hale Chief Jultice, 1. 0h fo 
years of Lands that are Copihold, particularly without taking 
notice it Bas Copthoid, wap Meeps — —.— 


— the — but when — 5 grant n 9 Copp al 
which was agrievin ee 


ment on r gh Sands Potent uud dern 02 the Deken- 
dant. 3 241% 


+ yp. 2 7 


 Trerhher, Kc. Killa pa 0 Ttillan ble 
i 1 { Novemb. 22. vs. 9 505 1 


N an.evivence tothe Jury at Bot in he of taking 
125 and fo ſpofling a Shipwrackt, the Defendant claimed pꝛo- 


perty by ſale of Baſter of the Ship, which cuſtom per Curiam, 
ts void without a ſpecial pzocuratfon by the owners, but as 


Hub. 11. pl. 23. Bridgmans Caſe, the Maſter may pledge it oꝛ 
charge it fo} p2oviſions N "allowances fo} Salvage, i. e. res 


ward 


* 
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ward of ſuch as aſſiſt to preſerve the Ship 02'he may ſell periſh- * 
ing goods in extremity to preſerve the Ship, but not the Ship * 
no more than his part, but no cuſtom was proved. 2. Che 
damages were alledged by loſs of a volage intended, which 
per Curiam pꝛoviſion being made is not barely conſequential _ 
but is recoverable, as on taking away-a Poe going ta Bar. 
ket, the loſs of Market ſhall be in the damages beſides the 
value of the 3 fo in Treſpaſs fo} cutting or in the 
Plaintiffs wall, making a pair of Stairs, per quod the Plain» 
tif" broke his Arm, and damages was recovered foz all, tn 
Lions Caſe,' and Damages were directed as to the ro ⸗ 
viſion and wages of Seamen, but not as to Aqpage farther © 
than agreement with the Perchant kon it which was not; and 
verdict foz the Plaintiff and 16001. Damages, viz. 12001, * 
Ship, 401. Cozds, the Intereſt and the reſt foz the Probi. 
ſion, | | | EA 


Matthews and Gage. Saturday, Novemb. 23. 


X motione Symſon fo} Attachment againſt Bailyes that 

by ptoceſs out of the hundꝛed Court had attacht a Flock 

of Shiep, which per Curiam hath often ben ruled as unrea- 
ſonable and can be but of one thing and the value of 3 „ is 
ſufficient foz an appearance, and taking more is illegal; alſo 
duving them into Franchiſe and there Attaching them was 


another contempt, and an Attachment awarded niſi. 
Dominus Rex and Lady Broughton, Ante. & 


T ve Judgment of the Court was a hundzed Bark fine, 
9 and that ſhe be removed from the being — 
Gate · houſe, and that it be ſeiſed into the Kings hands, 
the right of all parties, the Office being kozteited in f 


and ſo it was committed to the Sheriff of Middleſex 
Interim, and this was grounded on 39 H. 6. 18. 


the Par hals ſhewing his right, and that he that committed 
the fozfeiture was but tenant foz lite, the Court diſplaced the 
tenant fo2 life only and put in a new deputy, and fo Quouſque 
Curiæ conſtiterit, that the Dean and Chapter of Weſtminſt 

babe right, & Curia ulterius ordinaverit, ag Diſtreſs till Re - 
plevin, 33 


capenter 


— 


9295 
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Carpenter and Smith. Trin. 22 Car. II. Rot. 1163. 


N an Ejectment, the title was on Covenant by William (37) 
Pergitor on marriage of his ſon John to ſtand ſeiſed to the 

uſe of himſelf Lon life, remainder to Mary, remainder to John 

in fir; and {f John died Uving William, then tothe right bete 

of William and to the heirs of ſuch heir and fine is levied ac- 


may pzeſerve the contingent uſe 
ly being not fo2 valuabl art 
r Hale Chief Juſtice, no heir being at 


uſe, as on difleiin there c 


adjornatur. 
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parker and Stroud. 7. ueſday, Novemb. 26. 


(38) Ymſon maped an amendment of Scire facias de terris & 
catallis in the C. B. on the Scire facias in pety Bag, be- 
ing ill againſt an Executo2 though there, and in C. B. then 
make Scire facias againt others in that form which was here. 
tofote agried paying coſts by rule, but after the Plaintiff ee 
parte obtained an oder of the Maſter of the Rolls in Chan- 
cery to amend without coſts, which the Court diſſallowed, be- 
cauſe the Baſter of the Rolls cannot make owers in the mat- 
ters of the pety Bag. 


ig an ill dic and ſhould;be; non elt fattum, 2. Its by A per 
quod reſtatum exiſtit which is ill in debt though not in Cope⸗ 
nant; but per Curiam its well enough here in debt as on Ar⸗ 
ticles, though teſtatum exiſtit in debt on demiſe fs ill. Sed ad- 
jornatur. Poſt. 
Lo 


* 


Wilton © 


att. 
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Wilſon and Pig. 


N debt by the Plaintiffs teſſ@. foz twenty one pears ok « 41 ) 
the Defendants tenant ko; life, the Defendant- pleads orrendct. 
that after the Defendants demiſe, the term was by Plaintiff 
ſurrend2ed and dꝛowned, to which the Plaintiff demurred, 8c 
per Curiam, had this redemile by the Plaintiff to the Defen- 
dant been by Died it would be good fo2 the rent, as 2 Cr. 
487. Wootton and By, but this aſſignment being but by 
paroll, and being a ſurrender there is no remedy foz the rent 
againf him that hath the reverſion, and in the Caſe of Manſell 
of Lincolns Inn, debt on ſuch an aſſignment was held a rent 
and not like an obligation to pay money at ſeveral vays which 
lieth not till the laſt day. 2. The reſervation not being by In⸗ 
denture was held well enough being a real contract, Sed ad- 
jornatur. | 


King and Welling. Wedneſday, Nov. 27. 


Ayrsford-put the Caſe that Robert M. feiſed in fe deviſed | ( 42 ) 
to Barnard fo; life, and after to Iſſue by any ſecond 
vife, remainder to John M. proviſo that Barnard map ſettle 
Jointure on the ſecond wife, B. married, Robert died, the wife of 
Barnard; died, B. 'bargatns and ſells to the ſecond wife foz 
ſointure, then died, and the queſitan is what eftate Barnard had, 
whit her tail executed and fo cut off by the recoverp, and ſa 
his Covehiant to ſtand ſeiſed to the Defendant his ſecond wife 
ig good, but if B. hath but fo2 itte as J hold he hath with a 
contingent remainder to the iſſues of the ſecond wife, be- 
ing ſo limited expꝛefly after the death of B. as 1 Co. Ar- 
chers Caſe, where Robert had but an eſtate fo? life being by 
expeſs wes : aiſo.oh 6 Co. 18. Wilds Cafe which was re- 
lolved by all the Judges of England that Rowland and his 
wife hade but an eſtate fo2 life, and though there were childzen 
there and none in our-Caſe, yet even in this Caſe its ſaid they 
habe but fo; life; though by deviſe to them and childzen living 
they take jointly. and agreeable to this is 3 Cr. 313. Clerke 
and Days Cute, and 1 Roll. 837. deviſe to the eldeſt ſon and 
ſons ot dis boy is but fox lite in the eideſt, and the ſons of 
Iim:ave purchat0s;- and Blunket and Holmes Caſe, Thomas 
had but ko) life with a contingent. remainder to Leonard. 
Ind 2. Barnard being; but tenant fo2 life his power to make a 
jointure is extinguiſhed by the common recovery, being not 
ſimplp:' coltateval which is one ſozt, as 1 Co. 173. Dig 
ale, 


* 


(38) 


ters ok the pety Bag. 
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parker and Stroud. Tueſday, Novemb. 26. 


Ymſon pꝛaped an amendment ok Scire facias de terris & 


* 


catallis in the C. B. on the Scire facias in pety Bag, be- 5 
ing ill againſt an Executoꝛ though there, and in C. B. then 


make Scire facias againft others in that tom which was here- A. 


tofoze agried paying coſts by rule, but after the Plaintiff ex 


parte obtained an o2der of the Pater of the Rolls in Chan- 


cery to amend without coſts, which the Court diffallowed, be: 
cauſe the Paſter of the Rolls cannot make owers in the mat- 


Dominus Rex and Baker. 


Troud payed Judgment in an Jnfozmation on 14 Car. II. 
cap. Confirm 22 Car. II. cap. 12. fo2 travelling with 
above five Horſes in length being a common Carrioz contra 
Stat, Hale Chief Juſtice ſaid, here being a Pꝛohibition and a 
penalty in the Statute the fine cannot reaſonably be higher 
than is ſet by the Statute, though the Jnfozmation be onlyon 
the Statute and not fo2 the penalty; but this is Jndicable - 
and Suable here, as on Statute of Liverfes and Dꝛunken⸗ 
neſs, and though no part be given to the Ring by this Sta⸗ 
tute, pet on 1 Cr. Tries Caſe, and in-Exchequer - 
on the Statute 2 Car. II. cap.2. for Jrifh Cattie Judgment 
may be on the Infomation, though the Jnfoxmation be not 
ſatd pro Domino Rege and the party, yet this may be diſtribu⸗ 
ted after, and the King map prefer Jnfozmation fo2 a chart- 


table uſe o2 fox other ways, but on 2 Cr. 644. Caſtles Caſe, 


and 11 LD; Dr. Foſters Caſe, and Pl. Com Stradling 
und Morgans Caſe, Sed adjornatur. Poſt. | 


Coger and Clulde. 


JN debt; upon Indentute of Charter party whereby the 
1 Detendant did covenant to part owners after oper, the 
Defendant-pleads that he is no party tothe Jnventure, which 
is an ill vie and ſhould; be: non eſt factum. 2. Its by a per 
quod teſtat um exiſtit Which is ill in debt though not in Cove- 
nant; but per Curiam its well enough here in debt as on At⸗ 
ticles, though teſtatum exiſtit in debt on demiſe is ill. Sed ad- 
jornatur. Poſt. | 


Wilſon 


tt... 
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Wilſon and Pig. 


N debt by the Plaintiffs tefſ@ fo2 twenty one pears of « 4: ) 
the Defendants tenant fo2 life, the Defendant pleads Senders 
that after the Defendants demiſe, the term was by Plaintiff 
ſurrendzed and dꝛowned, to which the Plaintiff demurred, 8 
per Curiam, had this redemiſe by the Plaintiff to the Defen- 
dant barn by Died it would be good fo2 the rent, as 2 Cr. 
487. Wootton and By, but this- aſſignment being but by 
paroll, and being a ſurrender there is no remedp koꝛ the rent 
againſt him that hath the reverſion, and in the Caſe of Manſell 
of Lincolns Inn, debt on ſuch an afſignment was held a rent 
and not like an obligation to pay money at ſeveral bays which 
lieth not till the laſt day. 2. The reſervation not being by In⸗ 
denture was held well enough being a real contract, Sed ad- 
Jornatur. 


King and Welling. Wedneſday, Nov. 27. 


Ayrsford put the Cale that Robert M. ſeiſed in fi deviſed , (4? ) 
to Barnard fo2 life, and after to Iſſue by any ſecond 
wife, remainder to John M. proviſo that Barnard may ſettie 
Jointure on the ſecond wife, B. married, Robert died, the wife of 
Barnard; died, B. bargatug and ſells to the ſecond wife foz 
jointure, then died, and the queſiian is what eftate Barnard had, 
whither tail executed and ſo cut off by the recovery, and ſa 
his Covehant to ſtand ſeiſed to the Defendant his ſecond wife 
is good; but if B. hath but foz life as J hold he hath with a 
Contingent remainder to the iſſues of the ſecond wife, be: 
ing ſo limited expzefiy after the death of B. ag 1 Co. Ar- 
chers Caſes where Robert had. but an eſtate fo? life being by 
expeſs wingns : aiſo on 6 Co. 18. Wilds Caſe which was re- 
lolned by all the Judges of England that Rowland and hig 
wife had but an eſtate tan life, and though there were childzen 
there and none in our-Caſe, yet even in this Caſe its ſaid they 
have but ko; life; though by deviſe to them and childzen living 
they take jointly. and agreeable to this is 3 Cr. 313. Clerke 
and Days Cate, and 1 Roll. 837. deviſe to the eldeſt ſon and 
ſons ot dis bonn is but fo2 life in the eldeſt, and the (ons of 
um are purchaſo)9; and Blanker and Holmes Caſe, Thomas 
had but fon life with a contingent remainder to. Leonard. 
Ind 2. Barnard being but tenant fo2 life his power to make a 
jointure is extinguiſhed by the common recovery, being not 
ſimply: collateral which is one (ot, as 1 Co. 79: Op 
ale, 


Caſe, power to revoke 3 there are alſo powers appendant to 
an eſtate as to make Leaſes 02 Jointure in przſenti 4 allo 
powers in groſs and not mierly collateral as to make Leaſeg 
3n futuro, both theſe later powers 1 Co. 101. Albanies Caſe 
map be deſtroyed by fine oz feoffment, and Barnards power ig 
of the ſecond ſozt, and he hath accoꝛdingiy made an efface in 
preſent which being appendant to the eſtate to which, cc. be- 
ing altered, Noy 66. the power is gone, and by the common 
recovery the eſtate foz life of Barnard is fozfeit and (o cannot 
charge the eſtate foxfeited, which cannot be but powers in 
groſs not derogating from the eſtate granted remain, as 
Paſch. 19 Car. II. Edwards and Slaughters in the Exchequer 
was adjudged, 3. Avmit the power be not deſtroped its not 
well executed being without reference to his power and ſo 
ſhall be intended to iſſue out of the eſtate, he had as 6 Co. 
Sir Edward Cleres Caſe, and ſo Judgment ought to be fq 
the Plaintiff leſſa of John Barnard. 

Twiſden Juſtice ad idem, Jt muſt be agre&d that to the if 
ſue of the body do not ex vi termini. by limitation carry an 
eſtate Tail, but to a man & exitibus is woꝛds of purchaſe any 
they take jointly, but were there no Jfſues at the time its 
Tail becauſe they cannot take Jointly, no2 by remainder no} 
by purchaſe, therefoze rather than the Will ſhall be void its 
pꝛelumed to be Tail, and if the wos had bern to Barnard fg} 
life, and after his deceaſe J give to the Iſſues of his body this 
cannot be Tail but fo? life, as deviſe in perpetuum tg fix, 
15 H. 7. 12. but fo2 life in perpetuum ts but fo life, fo of a de- 
viſe Tr. 1649. Rot. 1239. to Daughters 
equally to be divided and to the ſurvivo? of them makes Join- 
; tenants, ſo Co. Colliers Caſe, deviſe paying 101. is fi, 

but as Bullen and Bullen deviſe fo2 life paying 101. ia no more 
but fo2 life: alſo here the Jſue are not intended to come in by 
diſcent but by remainder by the woꝛds J give it to iiſues which 
is of the ſame Jmpozt, 2. The Proviſo to make Joſnture 
explains he muſt have ſuch an eſtate that muſt nied that power 
to ſupport it, as 1 Cr. 177. Anſley and Chapmans. Caſe oh 
deviſe of Lock where condition not to alien implied an eſtate 
but fo2 life, ſo 8 Co. Foxes Caſe, bargain and (ale fog 10). 
raiſeth a uſe 3 but if any clauſe ſheweth the intent other, as 
Letter of Attozny to make wang Are lt void as uſe, and as 
tenant in Tail he may without ſuch power by recovery make 
Jointure, 3. Foꝛ want of ſuch (flue to John, &c.. had made 
an eſtate tall in Barnard, becauſe nothing would thereby, 
veſt in the iſſue but in the Deviſee Owen a 


clauſe by it ſelf, but in our Caſe this clauſe is 4 
others 
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i repugnant ta it, and therefore the remainder to John 


92 me in — 99 3 — 
co nt 
as to the Jſſue, and I reiy on enge. | Wilds Caſe and 
Bendlos is a varioufly repozted Caſe to the men Chilazen is 
held Tail, and Owen 148. In Lilly and Taylors Caſe, ſaith it 
was but km life, and with this Cooke agres; 3. Che te⸗ 
99 Barnard ig a fotfeiture and conſequently the power 
b out of the puvity of the oziginal eitate (s"ve- 
trop n, ta ll * confidence in the perſon being gone. 
4 8 on 
in Guildhall 12 leaſe for years by tenant for life 
with ſuch power did Iſſue. out of-his power though it mighe 
Iſſue out of his eſtate, but be it executed oz not the eftare is 
— dilplaced and John map enter and ſo bis leale to the Plain- 


tiff gend. | 
Hale Chief Juſtice fo the Defendant in the conclullon, 
though on the fir. fiuving and opening be were of their 
man » Barnards recovery was in the life of the firſt wife to 


the | «And. 1. de 
agre that it Be d han but fas lite the power (gd | 
becatiſe retoveries ce | 

ers, rents, recompences and mw 
5 N an ol the 


whete the intene pat whith is the teafon ol 

by imputation, it muſt be avinitted that if en , rl 
B. and the Ine if he then had none is 1 
that if he had ie at the time ae and Tiylot, 4 Eli 
Rot. 541. C. B. he e e . like, allo deyſſe ta 
and after his death to Jſſue Childzen, ct. is an ſta 'f02 lit 
if he hath Illue at the time with rematnder to the C 15 th, 
which is the ſole point of Wilds Caſe, and thount J — iy 
were devided'Popham and Gawdy that ft was tal pet by ths 

reft reſolved in Exchequer Ch. in Yardly and Richardfons 
Caſe, the ſame with Wilds Caſe, it was hefd bat fo? like and 
here its Call. 1. Betauſe Flite is nomen collectivum 5 
doth not take in only the fk ton but every gen e 
being no Aue at the time, o its ftronger chan Reihiatriver; 
limit to Chiſwen, & ex vi termin tompzehends all It FT 
mediate and immediate in common parlanc? and in all Sta: 
tutes, as in Weſtmin' 2 cap: 1. exitus {gf * | 
the drirs of the body, ſo upon t ile 

tt g. and the word Peitz äre wordg of. 

nofithat its md28: ex e khan dhe | 

pepaiats, and Clerks aſe!” Be 

lente ta peati wo begin aftet veath ok 

a —————— and tt ft 

had Jſſtie a She died 

and in Erchequet Cf. refol bed thi 


died! without ue; and the vift e 

— — vb! pSawyer d Thy! 105 War. 
cited in Stiles 240 Mh. 228 41 Ei in B. R. 
han Ilſut four Se 9 an 1 55 kite, a 
ceaſe I will my land ts D | 

mp'vther Childzen paty's 


dane 
was the queſtion aud ent} N 
being not ſo cortiptehenfive as Allie. 
ciał manner of limitation to 
CUiſez and en ne 


Chtidzen eos if 8 i 


* NN 
ſoz taues notice K vff the v ne . 
— Jobm then 1 d'to eb evi the Murs 
| | Nth my 10 ul {1 5 | 
. The'ttoW#diris-not/limired NA 
udo us amt deviſe de to A. for Affe, and ik he 1 
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vale "Mich 7 2 


by Low © Cook to this purpoſe, and dt. chat it was dt 
deviſe not to a _—_— and Tife, =: — Ch Deen of their 
Body, but to Baton and Femt and after theſt'deceaſe to Pen 
Childzen, and as ta the Caſe ch, debiſe, Mieter 
Partrid is Walt 1 Roll B57,” it Why: 
non alicur, but agrid that if it had ten genera 
after his deceafe to hits! Chilvzen- Aae ä 
Tail, and Blunket and Holmes Cale, was te Bon Tn 
after his veceaſe if he died without Jfſue h be lt an n entail 
its Barred bp the recovery, on if contingend the rimainder 
to Leonard is Barred, and this is but fo2 life in Tho. but 
tt bad hem ta Tho. and after his drath to Yſſue, ou 
Taſl and: this is our Caſe: und 6 C 18. Wilde Caſe, B 
were divided; ſome becauſe in the.-pzemiſes there was a deviſe 
to B. and the heirs of his body which would be ſo to R. ifi 
intended, ſome held the wozd Childzen general; but the rea- 
ſon alone en whi Judgment was'giken was becauſe he had 
t the time. — hr ov end of ua 


a3rviſeite Childzen, andthe ab 
* life and therefoze it cannot be 


tail; this —— but the — ſnpencion that 
— n= have it lo — 1e a Iſſue, and 


” the-ellage 

pg 1 Archer: 

vas but fo2 eing to A. 

and the heir of his W. od, to 1 heirs of ſuch heir, but to 
the heir male of the body generally is . and fo of Idue which 
is 
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(43) 1 12 1 5 "and Ke fo2 ar ˖ 12 in 15 
e en e 22 7 — — it wag zuaved in 225 
et this is 4; being ail ons ag ad uſum ipſprum; 
3 OPIN ee Newdigate, Poſt 304 pl. 6, 
37 SIR 30300 £1 GE 1745.08 
Galan and 403 * Thurſday, Nov embe v8. = 
44) AN lebers.Fxcepred. in reg inf. Sages 160 

Trepe. of taking god, not laid ſua, & _ 
ts Ul and Judgment ann in euftadia ſus ia extent wer 
wntlen 0 1 7 ay if 593 


- Holman and Dodd. a ples por 
29 


(45 ) Y 2 welt on obligation and/ convition to 
Amendment. I n antg; in an Jndeature wherein ont n 
ren r arts +, 
— fre —— Robertus ſolvit, 8c, & de hoc, K 
malicer, which per Cur am tz aſded after Herdic 
10 n our en 6 wo be | 

ag 1 Cr, | and Judgment fox the Plaintiff, £ 


Cole end Levingfton. 190 pt. 16. 


WS ah, Jn Fats Glen 
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Dominus Rex verſus Story, Lenthall and Geery. 
12 Court fined hint 7 5 and num ane rng. 


9 year, who were Clomen u 
found guiltp oni at ade, i (WW 
Tuſton and Whinney. 


N an Acton ipon the Caſe on kult and fraunutent ſale, (48) 
I nders excepted if Kr 7 gent 5 112 : 


tain elle 
Haie e 7 630 
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. % we Domimis Arx and br. luer. 3. 
/ nannt n 77 Birr renn ec „% Ws 1-4 | 
(1) TA u Infoynation; againſt Dr. Quer of Crydoa fc a 

Enttp of nolle proſequi, the Jury being ready to try it 

to mozrow, ſed non allocatur, none being allowed in 
the Caſe of Benſon, no would the Court oder Entry of it, 
no? ſtay the Entry of it, noꝛ can the Ring alter it after ft is 
Entred, but befoze he may repeal his Warrant given fot it, 
but Paſter Attomey refuſed to ſfap and ſo it was Entred any 
the trial diſcharged; Wilde Juſtice being removed hither from 


Dominus Rex and Lever. — - 


(2) N Certiorari to Juſtices in Gloceſter to remove In- 
Certiorarl. dictment of fozce againſt Lever and Tipping unde In- 
dictati ſunt, an Attachment was p2ayed fo; not removing an 
Indiament againſt Levet only; & per Curiam this Crit is 
joint and ſeveral, but Erroz doth not remove a ſeveral Indict⸗ 
ment, but this being but a miſtake in Judgment and no no⸗ 
tice to the Juſtice of it, the Court denied the Attachment 
being in oꝛder to fine, no; any reſtitution till the Recozd 

came in. Ee 
2 Luck bam 
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to a Þouſe under * N the 9 — 1 rolls that 


Blacker and all thoſe whoſe_eſtate he had habe had common 
and verdict fo2 the Defendant, pA. 'venire a+ is of _ 
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Ex motione Offiey to be dichergen of rats! Jy 2h, (529 
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Turnor and Taylor. Ante. 100 pl. 43. 


6 N Trover againſt Þugband and Wife foz Converſion, ad 
Har 1 rem. | uſum ſuum proprium, which notwithſtanding, 1 Cr. 254. pl. 
296. Humfryes and Reads Caſe is well, and 7 H. 4. 15. 0 

mult be referred only to the Þugband being after ver dict, that 

finds the Trover part being thus anionable and part not Ca. 

Entr' 41. fot elſe it ſhould be ſua, but per Curiam as Symſon. 

and this was held ill and Brief Firzh. 644. fo ever 
ſince, and notwithſtanding Yelyerton 165. Latch 126. New- 

mans Cafe, and i Leond 312. Judgment quod nil capiat, ſuum 

being the ſame as ipſorum, as where he and others convert 

ad uſum ſuum refers to all, and its not fit to reverſe a conſtant 

courſe toꝛ any ſingle Caſe, | | 


Porter and Starling, 


1 * an Aſſumpſit by the Plaintiff to an Attomey foz many 
the Solicitoz laid out and fo2 fs, to the mony non Al- 
ſumpit. is pleaded, and as to fas the, Defendant pleads the 
Statute, 3 Jac cap. 7. that there was no Bill, as Smart and 
Weal in C. B. which mas in Caſe of a Solicitop: which was 
after a ke Hg 1 Ea oth — this is by 
an attomey not demurred ſpecially Ggeneraiy, : 
and therefoze no action Heth without a Bill either fo2 1 
charges all being wapt up in one lum, & per Curiam a oil 
capiat per billam niſi, which by Males Chief Juſtice is a pet⸗ 
petual Bar. of 


Biſhop and Recve. 


(8) A Slumpſit as an Avminifiratoz.on an agrement to pay 
. 51. ayear, and the Teſtato? to find a light Þazle fo 
ve years, the Acton is & nom Affumpfir, and the verdict to 

the Plaintiff, and Judgment affirmed in Erro ont of C 8. - 


Gerrat and Knight. 


(9) Olloway pzayed to ſet aſide an Attachment, and Rule 
a H of Court on an award made unreaſonably ſed non al- 
OC 


atur, fo be the award good o; bad being on reference agried 
by Counſel, whereby the Cauſe is put off, on Weſim 1. cap. 
there ought to be a Rule koz perfonmance fo? the abuſe to 


the 
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the Court and conſent by the party & per Curiam, the C. B. 
are now ſatisſied to grant theſe Attachments, and that not 
only fo2 not ſubmitting to the Award as was reſolved by all 
the Jupges at Oxford, in the Cale of Low Howard Earl 


Barthal, dig alſo fo2 not perfozmance, and fo it was Gtanted, 
N Welch aud Bell. 


J Atants appering by attamp! « aigned fo2 Erro, & in 
nullo eſt erratum pleaded, to which the Plaintifi demurrey 
on Yelverton 58 Kings and 1 Bulſtr. 37. pl. 28. becauſe the a 
verment is & hoc paratus eſt verificare prout Curia conſidera- 
verit, and ſhould be only & hoc paratus eſt verificare, but the 
Court concyived this all one and leaves it to the Court only 
to direct the manner of trial, and this doth not make up an 
Illue but leaves the Plaintiff to reply, which by the demurrer 
is pꝛevenced. Sed adjornatur, | 


fi "Ridley and | Morilee m Eſc ape. 


Rroz of Scire facias in which the Defendant pleaded that (11) 

he was in Execution & contra voluntat of the Sheriff 
he eſcaped, to which the Plaintiff demurred on 1 Cr. 240. 
Robinſon and Clayton and Vintners Caſe, Allenſon and But- 
lers Caſez//8ymons and-Cockmans Cale, it hath ben avjudged 
as well on Serre facias ig in debt, that though it were by per- 
miſſion it wee no piee much lefs: on eſcape contra voluntatem 
of the Plalntic oꝛ of the Sperit, and were it a voluntary 
eſcape yet on the Sheriffs death no temedy is againſt the 
Executo2s; and in C. 8. Wild and Tyrell were 
agalnſt Vaughan and Archer, that its no diſcharge, and ſo is 
40 All. 10. and the reaſon ot it was fo2 the Sheriffs ability 
to anſwet-which is no ſatisfaction, and the body. is but a 
pledge, und therefoze all may be taken that are joint and ſeve- 
rally bound, though but one execution can be had with ſatiſ- 
faction 5 ute were he retaken he ſhall be in execution as to the 
party und bes the ſame teaſon here, and Judgment affirmed, 
ni $7344 12-1 F 3+ 
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R. William Jones pape 
feited, 

an 
on the right, but ordered the Judgment to be to leile into 
Rings hands. 


Dominus Rex and Baker, 


Troud pꝛaped Judgment pro Rege, the only queſtion be» 

ing whither any Inkonnation here lieth on 22 Car. II. 

cap. 12. the King having no part of the fine, but per Curiam 
on 1 Eliz. cap. 2. of recuſants, ſuch Jnfounation 


| here though the penalty be difirſbuted to the pay and others, 


and on 8 Ed. 4. cap. of {iveries, Moor 564. pl. 770. 
being an affirmative ac, it was ruled that the Infomation 
lap tn the Exchequer, and the Courts ere give reftitution on. 


I 


* 
1 


871215 


be done flagrante crimine-and not in 
here it map, and this would diſquiet the 
6. cap. 11. ft was ruled 3 Cr. 326. Agars Caſe, 


7 


kenneſs., Sed adjornatur. 
Baily and Mum and Silby. Ante. ; 4. 


12 an Ejectment on leaſe by Charles Bucke Aſcar of Cran- 
brooke in Kent, ſpectal verdict find Fletcher Uicar and 

led of the Uicarivge, and 3. Octob. 3 EH. demiſed to 

ort-reeve f02 ninety nine years fo2 ſir ſhillings rent, con. 
firmed by the Patron and the Dean and Chapter, that during 
this leaſe there was an alteration from the to ſeven Houſes, 
that Cranbrooke is a Barket, and that theſe Þouſes are no 
part of the Panſion, they find 13 Eliz. cap. 20. and the Sta- 
tute of Non- reſidence 21 H. 8. cap. 13. & 14 Eli: cap. 11. 
Fletchers leaſe expired 166 1. then Cooper leaſed fo thite 
years to Goulſton fo) 20 l. per Annum, anv- before the erpira- 
tion of that he made a new leaſe 11 Septemb. to begin at 
Mich, next which was confirmed, and all the rents (but one 
ſhilling loz one) greater 5 then Cooper dien, and Buck was 
made Gicar, ac. Sir William Jones fo the Plaintiff, 1. That 
this leaſe by the death of the dello is vold, by 13 Eliz. cap. 
20. by Non · reſidence, the os being not conditional which 
is ſaved by the ac of God but bp limitation, which as 3 Cr. 
& Moor 400. pl. 525. Poph. 99. Saer and Hardies Caſe is de- 
termined notwithſtanding the ac of: God, and this appears by 
the wozds of the Statute that no leaſe all endure longer 
than, gt. and by the intent the leaſe determins with the Non- 
reſidence, £liſe the ends'of the Statute ot Þoſpitality repairs 
and Cure of. Souls would be fruſtrate, and the ſuccefſo; is 
not obliged to reſidence by this Statute but only the leſſo? 3 
alſo the clauſe of Pluralities expounds the other being in the 
lame wopds, and leaſe by Curate would not continue after his 

death, elle the Church would remain without Cure, and the 
Statute never conſidered the interest ok the loiſa but —_ 
leſloꝛ to determine tt at pleaſure; as tothe objecion that then 
14 Eliz cap. 1 1. wouldbe of little ce: Jes antwered in that 
ſuch. Parſons oz Aitats as have no Cure map eve, but not 
| ſuch as have Cure, and Moor pl. and Mot and Hales 
Caſe, 3 Cr. 123. fl. are erpzely thus, anv the Caſes 
6 Co. 21. ate on 21 H. 8. cap. 10. that gibe penalty fo} 
Non · reſidenoe which cannot be after parties death, but here 
its vod. But 2. admitting; it good pet its void for the te- 
fervations being not reſerved peariy, but at ſuch terms 
quarterly; 02 o many. vays 1 2 Co. 38. e maß 

oy 2 
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turned into yearly payments, and thus M. 2 & 3 Eliz. Dyer 
123. pl. — payable after the pear is void: alſo here 18 
not the ancient rent fo2 each parcel, there being not ſit thik 
lings but onlp one ſhilling fo2 one part, 1 laſt. 44. its ſaid a 
Perſon may ſeverally leaſe, but 5 Co. 5. is contrary, yet it 
may be with ſeveral reſervations, as the Uicar ſeiſed of ten 
acres at 10 l. per Annum, leaſes nine Acres fo? 9 1. and 11. 
fo2 the other, here are ſeveral remedies, therefoze though the 
ſum be the ſame the rent is different. 3. And chteflp this 
-— leaſe to begin at a day to come while another is in being is 
not watranted by 13 Eliz. cap. 20. fo2 twenty one yeats, there 
map be concurrent leaſes on 1 Anderſ. 65. but yet this leaſe 
is to begin from Mich. next, being made 11 Septemb. and the 
Statute is to begin from the making and is a dfſabling Sta- 
tute, and 14 Elix. cap. hath an exp2eſs clauſe, that no teaſe 
by that Statute ſhall be in reverſion, and this is ſo in common 
ſpixch and Intendment of Law, M. 2 & 3 Ph. & Mar. Dyer 
125. pl. on the Statute, 7 H.8. cap. ft appeats teaſe 
by the Kings fur veyq; to begin in futuro, was held a teaſe in 
reverſion, and a concurrent leaſe cannot be made, 1 Inſt. 45. 
on this Statute, though Biſhop, and Dean, and Cha 
may on 13 Elin. make concurrent leaſes, and 18 Eliz. cap, 
takes notice of the inconventences of the concurrent jeaſeg, 
and therefoze had more reaſon to p2ovide againſt leaſes on 
14 Eliz. cap. than on 13.Eliz. and this ſhews the praciſe 
was not ſo, and Poph. 8, the leaſe: by Mgdaten Coflebge ta 
Standiſh is imperfect, on which teaſe: the queſtion depend, 
but the queſtion was on a ſecadieaſe to Standiſh, and a ciry 
leaſe to Cary, the firſt iraſe being expired, its reſolver the firſt 
leaſe was ſureendzed by taking the ſecond leaſe, but whither a 
ſecond leaſe (02 twenty years be god during a foꝛmer of 
years is but only Pophams apinion, and this question nieded 
not if the firſt were ſuerendzed by taking the fecond;.. 

_ Sarjant Hardres foz the Defendant made only two points, 
1, That the leaſe is not void by the death of the encambent; 
which at Common Law it plain, 1 Inſt. 46. & 343: and Dyer 
521, e pl. this liberty is not refirained by 13 Eliz. cap. 
10. & 20, nM 48 the preſent traſe vold by death being za ab. 
ſence within this au which is intended voluntary, as 6 Cl. 
Buzler and Goodaler Caſe 5 niſe the Statute interidg: aa ab- 

ſence that hathiyower of ret whicd/death is not as Lacbe 
Case, 1 Co, gl. nend Ferm Sect. ; alta the ac intend 
an abſence puniſhoblez ala the teaſe fog thc Ie oz-4wemy 
ars 02 f fozty years-canuer be: intended! to determine 
death of the Encunbentss alſa'14Elir.'eap; 17 ways 


*- to 


— 
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oth. 


to incourage habitation which- would be krüſtrate if death de 
termine it, and they cannot be ſafd to be abſent that are not 
in eſle; alſo death is voſdance in fac, dut abſence only ns a 
enalty, and if death diſſolved leafes,- 14 Eliz. cap. would 
in vain let looſe, 13 Eliz. cap. 10. tortura legum peſſima 
whence 5 Co. 18. & 10 Co. 105. Denbauds Cafe, Mott and 
Hales Caſe is various and uncertain, and Moor 448 pl. 609. 
Robins againſt Gerrard and Prince entumbent, abſent by Jit⸗ 
bibition of the Ozdinary ſhall not voty his leaſe, and 1 Inſt. 
45.b fmplies that if accowing to the Statute the leaſe is 
good after his death. As to the ſecond point on 14 Eliz. cap. 
this is only a future intereſt not a leaſe in reverſion, which 
1 Inſt. 345. b differs in plending, and in point of grant the 
one is virtute eujos he is poſſeſſed of intereſſe which cannot 
36 H. 6. 18. be anually ſuſrrendzed, 15 H. 7. 14. and Lit. 250. 
Corh 147. but teaſe of reverſion map oz releaſe cr. and Com 
155. & 156, & 159. Com̃ 418. the 1Uſke diffetence between 
leaſe of reverſion and in reverſion; alſo. a itture leaſe is not 
within the miſchief of a leaſe of the reverſion which prevents - 
waſte, as 1 Inti. 54. and the Statute intended tb pyeſerve the 
ſame temedy kon the ſucceſſoꝛ as fv thelefſoz, Poph. 9. anv 
otwithſtanding future leaſe Com 421. hindets not debt by 
lefto foz the, firſt rent; allo 14 Elz. 11. reffrains not the 
leaſe to the making which is that makes the voude in Dyer 
246. pl. alſo the intent of this Law appears by the Proviſo, 
that it be not fox above fozty years, and the leaſe in queſtion 
is only fo} twenty years during the rade fo2 three years, any 
if. the fozmer Statutes will endure a tontuttent teaſe much 
noze will this that is enlarging, alto ſuch an Exetutomp eftate 
15 125. Saffins Caſe; and 1 Inſt. 46. b 8& 270% K 3 Cr. 
ruetton and 3 Co, Rawlins Cafe, ſhall pg no rent till pof- 
ſeſſion begins; alſo the end of the ac being fo) habitation 
muſt be expounded liberally to that end, 3 Cr. 364. Hunt and 
Singletons Caſe had two leaſes in being whith ercieded foxty 
years ; alſo this would overthzough all concurrent lealtes | 
which ars 1. in reverſion as chat, ad ; Co. 3. Elmen 
ale, and Moor 253. pl. there were two preſent eſtates in 
ttereft nich are not in this Caſe, allo this being fot years 
8 bp debt, allo here nieds no t and 


t within, the ſame reaſon there being above lun years 
75 | carnnot'be gvoivey by 
12 B17, gap. a, being no reafon'fo2 this in Tegard aho- 
K. ſuccade and may pruuide fo2 the Curt, anu this would 
overthzough many Caſes; and Mott and Hales Cale was ſo 


ad⸗ 
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adjudged, but Robins Caſe is contrary, and ſo the matter is 
ſet at large now; alſo 3 Cr. 11. its admitted that the leaſe 
continues, and elſe the pzoviſion to make leaſes fo? thꝛie lives 
good would be by this overthzown 3 alſo a Parſons leaſe is ag 
good againſt him without confirmation as againſt others 
with; 2. As to the reſervation though on 13 Elz. cap. 10. t 
muſt be yearly, yet on 14 Eliz. cap. 11. Dyer 425. its at: 
cuſtomed rent, and if it were yearly pet twenty days after is 
fo2 the ſuccefſo2s advantage and ſo is good enough 02 elſe ſhail 
be rejeded; but the chief queſtion is whither a leaſe in futuro 
being fo? leſs than fozty years be void, as its agred the leaſe 
foz fozty years in futuro 18, alſo whether a concurrent leaſe 
fo fozty pears 02 under be good oꝛ not, and in C. B. | 

the leaſe koʒ twenty years of a houſe in a Coppozation leaſed 
ko; ninetten pears, the ſecond leſſte ſurrendꝛed and took a new 
leaſe foꝛ fozty years to begin pꝛeſentiy was adjudged void by 
reaſon of the firſt leaſe of twenty pears in being, and yet this 
was but by Eſtople 02 in futuro to reſidue of years, but per 
haps +8 Eliz. cap. that pꝛohibits concurrent leaſes doth not 
extend to 14 Elz. cap. 11. which is a ſubſtantibe ad by put. 
ting the leaſes out of 13 Eliz. cap. 10. and the Statute 
18 Eliz. recites only the Statute” 13 Eliz. cap. 10. not this 
Statute 14 Eliz. . and therefoze unleſs it were enabling to 
make concurrent leaſes, as Hub. Crane and Taylor ſatth 
it is not, this leaſe cannot be made good, which the Court 
agried, and that concurrent leaſe fo? lives by the Biſhop were 
made void being confirmed by the Dean and Chapter becauſe 
it paſſeth the reverſion, but kon years ts good; d Biſhops 
are not within 13 Eliz. cap. 18. of Eccleſiaſtical perſons, but 
were it res integra-ft might be queſtioned, pet nom concurrent 
leaſcs are not to he ſhaken; allo there hath bien good opinſon 
againg Butler and Goodales Caſe, Sed adjornatur. A-<:} 93, 


Whaley and Tankard. Ante. 2 ar ub 


(165 ALEs Chief Juſtice ſtrongiy conceived in this caſe, 
H that teflte 1 ſhall have new five ales the 


term, becauſe as an Allie lieth here, ſo entry in caſu proviſo 
lieth where tenant fox life levies a fine, but on a dilleilin aper- 
to Marte there map be a difference; but Twiſden Juice hetd 
this all one withFarmors Cale. Allo by this limitation dy Cove- 
mant to ſtand ſeiſed by Aeſſte fo ninety nine pears it he ſo long 
live, and after his death to the Covenantixs, no uſe riſeth to 
them, but this is a good remainder as LobDirbies, but 
being to Edmund fo? ninety nine years, and after that term to 


the 
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the covenanties fo2 life of Edmund which {$ vold, and after 
his death to Roger another ſon, which is I the kree· 


ducing the life of Edmund — put 
. Co. n Reco? e _—_—— being in 


Dominus Rex verſus Thode, & frater Benet 
and Tonſon. Monday, . 7 


i Thod wht . 4 
e & deceptive pu 
won 70 l. in a be tle Dio hn, 
habe not yet pleaded , and onl Do 
Saunders erceptev in an arreſt of Judgment, th 
way of conſpiracy one alone cannot be g 
on an Action the Caſe fo deceit, 

e convicted alone, but when ity 


dae — Caſe. 


IA Debt on dit n an condition 10 per 
1 ac etiam Bi 1 


Crit of Treſpaſs on which he was 
pleaved the Statute, 23 H. 6. ca and tonci 


6. be, 
to which demurred, being 
ben tds day and ed ergy the tit RE 
tute ſhall not be avoſded by being to anſwer, to 
n 


g to anſwer an ac etiam of Debt its vod, 
— ops Chancery to anſwer to 


1 | 
a tg mt te ne het ny event ia the Den 
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Segar verſus Manucaptors of Broom. ... 


Cire facias in Hillary Term on Judgment on Bill and ap- 
pearance in Michaelmas Term, it appearing that the Bail 
was not till Hillary Term z after an Dyer of Judgment the 
Defendant demurred, becauſe the Bail ts not liable fox. time 
beloze it be entred 3 but per Curiam, a Bill map be againſt the 
party in cuſtodia without Ball, and the Bail after is. well 
enough at leaſt by intendment, now after Judgment. 


Lee and Harvy. 


Rro? of a Judgment on a TUrit of Erroz in Cheſter in 
> Trover by one tenant in common of the third part of a 
Ship was aſſigned , by Winnington on Hub. Small 
and Dales Cale, becauſe this Anton lieth not by one, m 
ſtranger may plead it in 'adatement; alſo after the reverſ 
below there is a ſuggeſtion made that the Citizens are parties, 
and a new Venire facias to the County at large. 
And Hales Chief Juſtice intlined this was ill, becauſe ag 
in Cole and Forths Caſe out of London TH 
on ¶Uaſt gm was given in B. R. on the verdict in Lon- 
don on reverſal of their Judgment which affirmed in 
Parliament, and now the Recowd is removed and Erecutſon 
is granted, and (o the lame Judgment ſhould be here as it 
ſhould be below, but by Jones the Judgment here ſhall be as it 
ſhould be on the ſecond vervia 3 Treſpaſs lieth not by one 
tenant in common 'agatnſt another on not guflty, but on 
Treſpaſs agatuſt a ranger he ſhall not abate it after not guil- 
ty: but in Trover this hath ban a Quazre, becauſe the Title 
of Action upon the Cale muſt be pꝛeciſe, and he hath. not the 
whole but a part undivided, pet in Eſectment of a houſe which 
is as intire as a Dhip, though it were only a ſide wall it was 


held ſuffictent, ſo in Treſpaſs, and there is the — reaſon 
in Trover, undivided moeties oꝛ part being often bzought 
Sed ad jornatur. Ps 


Mors and Slew. 7. ueſday, Jan. Fe . 


X/ Allop for the Plaintiff at the Common Law on the 
general bailment its againſt the Detendant. 2. As 


a publick Carrier. And 3. as a Paſter of a : 
firſt is infered that de cuſtodia tenctur 20 4 — 


Caſe, 1 loſt. 89. and the lie of a ſimple Depoſitorius in Inſt. 
1 lib. 


Vol. or 


lib. 3. cap. ſo Brad; 5 
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now uſed, and the Paſter is choſen, but as a ſervant fox bis 
gkill and is anfwerable fo2 his neglects only, and if he be in ng 
fault he is diſcharged and the Merchant ſhall not be in d 
condition againſt the Baſter than the Dwners have fox 
Ships furniture , 9 Ed. 4. 40. and Lane 68. & 2 Cr. 266, 
alſo the Statute 32 H. 8. cap. 4. that gives the Admiral con- 
current juriſdiction herein chews the delivery ſpecial in this 
caſe, therefoe called Merchant adventurers, and the Mater 
cannot be preſumed to keep the Barchants gods ſafer than his 
own: 2 Bulſtr. 209, Kell 77. & Doctor and Student 38. alſo 
the Matter hath no benefit by this delivery 4 Co. 48. and Dyer 
239 pl- therefore he that hath the benefit ſhall anſwer which 
is the Owners, 18 H. 6. 25. in 4 Inſt. 146. Digeſt. 
de exercitoria actione L. 1. f 3. Regiſtre 100. and Wornale 
and Bradſhaws Caſe, 9 Jac. there is eleaion by the 
Marine Law on wilful neglect not elſe: alſo the Ship is in- 
ſtead of the Owners 1 Roll 530. and therefoze is an(werable, 
2 Ric. 3. 2. Stat. 54. taking alters the property, (potlep by 
alien A. in the FNB. 114. Regiſt. 129. fo which Letters of 
Mart are given: alſo Piracy 13 Jac. Bellinghams. Caſe, ' 
though illegal ſhalt not make the Paſter. anſwerable, but foz 
ſpoliatio in navi, he ſhall anſwer as Grotius Digeſt. de fa- 
moſis libellis. and by the Laws of Oleron caps. Clyraks 
Coment in French in Lyncobs Inn Library, Tr. 24. Ed. 3. tit. 
Briſtol num. 45. in Pryns Records the Paſſer is not 
anſwerable foꝛ Goods floln out of the Ship moozed at Anchoz 
in Pool where there is a ſutficient number of men, Digeſt. 33. 
1 Roll. 560. Ferns and Smyth, but only fo2 his own faults, 
2. This is not like a common Þopman with (mall veſſels are 
common cartiers and ſo accounted, 27 Ed. 3. cap. 15. but not 
Ships, ſo Paſch. 13 Ed. 4. 19. and 1 Roll. 536. there is the 
line difference, Hill. 19 Car. II. in Exchequer in quo War- 
ranto againſt the City of London foꝛ Water Ballage, it was 
reſolved the duty was not due of great Ships that come from: 
fozein parts, but only of ſmaller vefſels, and theſe. have reme-i 
dy againſt the County as other Travellozs, 22 Afl. Davis 
in the Caſe of the Bank but not the others being 4 Inſt. 
147. floating Caſtles and none can enter. into them fox their 
ſafety noz can the Þundzed take notice of their roberp, ) Co. 7. 
Sandals Cafe, not affiſt with Naval poviſions, aud this will 
viſcourage Navigation and is without preſident. oz pactiſe;: 
bat the Malter always diſcharged the Court agr#d the Paſter : 
ſ}all not anſwer foz inevitable damage no} the Owners neither 
without ſpecial undertaking, when its vis cui reſiſti non poteſt, 
but fo2 Robery the uſual number to guide the Ship mult be 


Increal⸗ 
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increaſed: ag. the chatge'tncreaſeth;:and the Pater is 1 not a 
mier ſervant, koꝛ fraight is the mother of wages and one loſt 
with the other, therefore this is money pald by the Merchant, 
and the Court ineuney ſtrongly koꝛ the Plaintiff, ' Poſt. 


Metnem againſt be Hendyed of Thiſteworth 


Ction the 'Statute the Pepe eaves cf 
A: ly. » mg C 8 17 K Gb 
ove 


bed, and vithire kofty vays he was in preſence of a Juftfce 
and charged with th ty, and e 
pꝛodute him nert Seſſfons, 
and indicted, but it appeare! 
Solititoꝛ pꝛaped Judg men a the 122 ehat this is no 
ſufficient raking with he Statute of Winch. 1 & 27 Eliz. 
cap. 13. Ig hut cxcufive and abꝛidging therefoze muſt be taken 
firicly und this taking was but accidental by one of the hun. 
ded 5 charged him, and not ex recenti proſecutione, noi 
was he arteffed, and the ifſue being on an acual taking, a legal 
tabing ts not ſufficient. 

Saunders contrary fs2 the Defendatit, the anſwering the bo- 

dy is not to the party but to Juice, and ſo the Statute of 
Wincheſter is expounded, and on 27 Eliz. its not a bare taking 
unleſs the party be bꝛought befoze a Pagiftrate, and Goldſb. 
55 pl. fndiaing one befoze in Priſon was a taking within 

the Statute, 3 Ed. 3. Coron. 337. 3 Inſt. 139. alſo Sir Joſeph 
Aſh though a Juſtice was one of the-Þundzed, Crompton 68. 
& per Curiam, this is a ſufficient taking as diſcoveryin Court 
of a felon; though the Court ball o? diſcharge him, and Judg- 
ment foz'the Dekendant. 


Coker and Child. Trin. 24 0 ar. II. Rot. 663. 


Ebt on a Charter Patty, quad. per 1 teſtatum ( ) 
exiſtit, that a Merchant covenants to pay lo much te to Decas.? 
Bexby between whom as Owner and Child Merchant the 
denture was, and ſo much to the till —— 8e. 
fendant pleaded that the was no party to the Inden⸗ 
ture, to which the Plaintiff demurred, & per Curiam, any one 
mentioned therein is party enough to ſue this Jndenture be- 
ing not betwan A. ann B. but bæc Indentura teſtatur, which 
is all one with a Ded in the ſirſt perſon, J give ſo much to 
one and ſo much to another: alſo in the later Indenture a 
Letter of Attozny oz an Jntereſt . paſs to a third * 
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3 Ed. 2. Achte. And Judgment fo the Plaintiff, 2 laſt. 673. 
3 Cr. 5. | 


Croſſe and Corke Adminiſtrator of Refman. Trin. 
24 Car. II. Rot. 1425.7 


N debt on obligation, the Defenvant pleaded that Red- 
man ind Jobn Croſſe were joint and ſeverallp abliged to 
Plalntiff that made Robert Croſſe the Plaintiff Erecutoz, 
who hath aditſiniftred diverſa bona ( but not to the value of 
the dedt) both of Richard and John, to which the Plaintiff 
demurred, and by Saunders fo; the Defendant, 2 H. 4. 21 & 
11 H. 4. 33 Com. 184, & 20 Ed. 4. 17. aud in Hill. 21 Ed. 43. 
and Athly and Child Stiles 384. when Executo? doth admint⸗ 
fter any part the duty is gone. Symſon fo2 oy RT agrie 
that the Creditoz made Executo2 of na allets is ſatisfied, 
but where a third perſon joyntly bound with the debtoz may be 
ſued thete, be muſt be plenarily ſatisfied, & per Curiam, though 
this be one debt they are ſeberal obligations and there muſt 
be one ſatisfaction, elle the action not being ſuſpended its not 
ſiffictent and here is no (atigfaction, becauſe no aflets appear 
to the value of the debt to retain, and here might be a Judge 
ment agafnſt which he cannot retain, and 12 H. 4. 21. Judg- 
ment foz the Plaintiff, Niſi. 


Blacket an Lumley. Wedneſday, January 29. 


* Replevin in A. the Defendant avowed foz Damage fe- 
ſant, the Plaintiff by replication claims Common to a 
meſſuage in Fallofield, not ſaid Infra Juirſdi& Curiæ & venire 
facias, on traverſe of Common was of A. and F. infra Juriſd 
which by Hale Chief Juſtite is ill and erroz, though if the 
Dekendant plead a ple? without place, the Plaintiff map foz 
his expedition take ifſie and alledge a piace, but though he 
doth not this is out of Jurigdiction and fo void, but by Wild 
this is weit tnaugh being of one of the places from which it 
ſhould come. Twilden agr&b with Hales, becauſe an inferio} 
Court cannot enquite dehors as tn the Cale 
of Hull Bridge alſo the venire facias was & quia nec t qui 
nec, which'by Twiſden is ett, as Edw. Wars Caſe 

of Canterbury Scire fog Sciti facias, but Wild held-this well 
enough. Hales Chief Juffire voubted, but Wild hem the ve- 

hire facias praceptum eſt per Seneſchaltum, nat ſaid per Curiam 
0 ill, but Hates and Twiſden on the contrary, being ad can- 


dem 
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oem curiam, but each bonn one erte; Judgment reverſed, 
NIII 


Frogat and Munday. 


'ALES Chief Juſtice u wares 
7 1 is — 27 


7 ne mul bake i | 2 
— nn aan Shes name oy 
now. 


Counteſs of palme and 


Bligation vated 21 of March 1670. An. 2 Car, W. ta (27 
| perfomm covenants in Indenture dearing date Amendivtnr, 
theſe preſents which inderd was 21 March 1676. An. 29 Curl 
Saunders pzayed ma the obligattort max be . 

the Indenture. Hales Chief-Juſtice"on yen it mar de nave 

to agrix with everment thre wo «her Audenture 18 

Curiam be had leave to amend. | 


Dominus Rex eh Thode. Ante. 


| H ALES Chief Juſtice conceived quod 993 is (28) 
well enough-as to one, tf the other 18 Ed. 41. 24 Ed. 3. Conſpiracy. 


4. dye oz ſtand out pzoceſs, 14 H. 6. 25. and 22 

others do after come in and be \acquittev, the 11 

ſhall never have 1a thereof, which the” Nn 
and Judgment, pro Rege. 


Do * demie, 


1 * Treſpaſs the Defenvant juſtifies b 
ed by Steward an eaten by him n oe 
| before the Steward and Suitozs, be pox Curie, the | 
of prcels by the Stetvard 1s liens, tne the Cart keen 
ſatd coram Seneſchallo & ſectatoribus fty ill, and Judgum 
the Plaintiff on demurret, but coram ſectator per den 
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Minen, 54399 enen 
Skinner and Gunton. 
N placito tranſg quod conſpiraverunt 62 indictari procy. 
raverunt, if Treſpaſs. be the pzincipal and this but in 


. 


. qgravation 9 1155 ding one guikty is ſufficlenc. 


- 423 
Protubicion. | 


in a bare contptracy 


nfptracy not, though nd villatous Judgmek | 
given ex tiotiope Sanders" fox Impar? 4zinging mony' fit 
„ e e 


Nn en een 1 FRG 4 
Sir George Narberow and Ouſley. Friday,” 
January 31. 

IIR William Jones pꝛaped a Pꝛohibition to Cheſter on Bl 

to have remedy foz-a rent pꝛoped to be paid by the oc 
pters and to diſcover counterparts, of wutings, the Den, 
dant denies all wutings and payment of rent by him, whey 
en is pzoce(s and trial, and after a decrie fo2 the rent & pe 
Curiam, Chancery cannot decrck a rent but an afſiſe lieth « 
Common Law, and (o by Twiſden it was held within thel 
two years. in Chancery here, but they may 


decre lands to be ſet out liable to the rent, and a pzohibition 
was granted, Niſi. ; 


Porter and Sterling. 


TN an Asumpſit foz, mopy, lald out as-Solicitoz, and in 
1. firs by AItomy of SY the Defendant pleads 3 Jac. cap. 


and that no copy of Bill of fies was delivered, to which 
the Plaintiff demurred, and by Twiſden and Wild an Attomy: 
in B. R. map be Soljcitoꝛ any where, therefoze muſt ſhew 
where laid out, but by Hales Chief Jiufffce in an Aſſumpſit as 
a Solicitoz it muſt be ſhewed, but an Attomey is intended on 


- ly to Solicit in his own Court, but the Plaintiff by replicath 


on may ſhew it as Plaintiff muſt reply that there were pen 

of the Sea and its fullficient fo; the Darchant to ap he 
Ship was loſt; allo this conlideration being intire being a Bat 
foz part, the.Attoznles fas its Bar of all, but its but a tem. 
pozary Bar, the debt being conteſt, aud on new deltvery of 
Bill fies muſt be paid per Curiam, ag on plene adminiſtravit 


aſſets diſcended after is cauſe of new Suit, and Judgment f 
the Defendant. * l 


' — #4 
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Hue. A 
Thomas and Sorrell. — February 1. Ante. 


N Exchequer Chamber Finch Attomey General, Me 21) . 
Plaintiff in an Inkozmation foz ſelling ine by retail Wise. 
without licenſe conſidered. 1. hat the Common Law was 
befoze 7 Ed. 6. both ſives have agrev that every 2 
would might ſet up a Tavern, but its likewiſe by old M 
Chart. 115. the Statute called judicium Colliſtrigiz, and bj 
old Mag. Chart. 115. plain that the viſowers were great, and 
27, Aſſ. 44. therefoze made an Article in the lter, and they 
foxfeited the Caverns thereby, as old Mag. Chart. 24. and as 
Taverns increaſe, 4 Ed. 3. cap. 12. the miſchiefs increaſed, 
againſt which that Statute and many. others, 3 Rich. 2. 
cap. 4. & 3 Hen. 8. cap. 8. & 23 Hen. 8. cap. 7. 28 Hen. 
| 8. cap. 14. and by 18 E. 2 the haunters are en. 
| quired after, and the Statute 7 Ed. 6. cap. was made to 
{ Pevent ſuch viſowders which 2 doth regulate the abuſes in 
pꝛice and inferioz perſons keeping Mine, and that none retafl 
but Barket Towns, and then ik not cozpozate to be licenſe 
by Juſtices, if cozpozate by the Bapo? all revocable, and the 
number regulated, and penalty let on ſuch as licenſe —— 
the number, and ſuch buſie refozmation impltes great viſozder 
befoze and the remedy muſt be ſuitable,” 3. Ag to the Patent 
to the Uintners 9 Jac. it is too general, becauſe the Cozpora? 
tion map make any fri and ſo a numberleſs number of Ta- 
verns map be by every framan, and the Proviſo to regulate 
accowing to the Statute would not aid Stepney the plate in 
queſtion3; alſo there can be no reſtraint of Caverns in ſuſpt- 
tidus places aud comers 3 alſo friemang licenſe would be ir: 
revocable, and another ill conſequence fs that the Uininerg 
beredy gain an hereditary power foz-ever to diſpence Ate 
where ſuch conſequences are inſeparable the Rr ng 
void, as his grant to a-Citllain ſhall-be no enfranchile! _ 
5 Co. Knights Caſe, the Kings grant of den woult 
be void, unleſs the rent were appozttonen Hill. 1631. Crems 
nor aud Burnets Caſe, the grant mag held god onlp berquſe 
it hindzey not the cuſtom todeviſe, a 21 Ed. 4. 47.” exethption 
of too many makes it void to obſtructing the pudlick Se 
2. This Patent is rather abrogatio legis than retixario 
rather a downright repeal than a viſpenſation mtb 7 | 6. 
which are done neoeſſitate qq utilitate penſata to pa t per · 
ſons, and then this is a natural power entruſted in the King, 
but a diſpenſation thus in groſs cannot be intended done on 
conſideration of circumftances, and therefoze fs * — 


e 
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reaſon of the Pꝛerogative intruſted in the King fo2 conſider. 
tion of time, place and perſon, but diſpenſatio quæ tollit le. 
im peccat in the very regula Juris Gubernatricis, and the 
* Þ Patents Br. 100. 15 Jac. Stidſons Caſe, 2 Roll.201. & 
cannot exempt one particular Jtriſdiction and Five it to 
another, much leis exempt from the Law. 3. This Paten 
includes a delegation of the regal power though not Co calley, 
but only a power to make free, diſpenſations of merey are in- 
ſignia regni, intommunicable and there is no end ol itz fo? as 
a ſubject may diſpence with one he may diſpence with the teſt, 
and (o the Pterogative, Co. Entr. 370. which was ind#d the 
Caſe, 7 Co. 36. the Caſe of penal Laws would come into 
pztvats ſubjtas hands, and the power is moze miſchievous in 
the hands of a Cowpozation then in a particulat perſom, de. 
cauſe hereby an office of diſpenſation might be erected, Hub. 
183. Davis and Barkers Caſe, Copoꝛation cannot have grant 
of a penal Law by Charter becauſe it includes a power. to v 
ſpence, and in the Cale at Bar there is the ſame powee undet 
another name, as were the Patent, that ſuch as they named 
under their Common ſeal ſhouly ſell, this is void as Bir Wal. 
ter Raulies Cale; aiſo had the Patent given power 
frie of Uintners ſhouln be Denizens it would de | 
5 Ed. 6. cap. had done the ſame td Ale houſes, au * Ed. 6; 
did to Caverns, and-why would fr am change the 
rather increaſeth the miſchief and doth but dilguiſe 


Law: 
$ truſt 


ce 38. 
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ſation could not come in queſtfon, 7 Co. 36. this is a perſo- 
nal truſt, and therefore as Commiſſion of Sewers 4 Car. I. 
Thurſby and Warner ceaſeth by his death; alſo this power is 
rather an authozity then an intereſtand being not derived out or 
an intereſt in the Ring cannot be an intereſt in the ſubject by 
being grant ko; life, years 02 tnheritance, 15 Jac. Bridgman 
133. Allen and Newton were foz this reaſon in doubt if licenſe 
were aſſignable, and Hill. 4 Jac. Rot. 128. Shaw à licenſe to 
tranſpot Shiepskins. was adjudged not aſſignable neither ts 
it a liberty but a pardon, and 11 Co. the Caſe of Ponoplies 
was held void as well fo2 the pzejudice to the Succefloz as to 
the people, this was Lozd Cooks reaſon given to the Ring and 
Counſel on Commiſſion to enquire into that Caſe as againſt 
the Pꝛerogative. 3. The Proviſo is not enacting as that of 
St. Albans but ſaving of that which was lawfully uſed, and 
ſuch the Company may enjoy and yet be puniſht by 12 Car. II. 
cap. qq the Coppozation were only fran from the penalty 
of 7 Ed. 6. and the King may elect on which he will 
pzocted,and by mocieding on the later he in no piiviledge 
ſaved from-a founer Statute , as here alſo the verdict is im- 
perfect, the ſaving in 7 Ed. 6. being to the politick capacity 
of Coppozations not to the particular members, and its only 
of liberties uſed not of what was claimed, and theſe are not 
found to be uſed by the Coppozation as it was expeeſly in the 
Caſe betwien Thomas and Walter, and this being a matter 
favourable omnis poteſtas diſpenſandi duplici titulo eſt odioſa, 
by monopolizing power to licenſe by Patent without example, 
and fo2 theſe reaſons he pzayed Judgment ton the King who 
is hereby attached in a point of his Soveraignty. Hales 
Chief Juſtice took no regard to the imperfection of the ver- 
dict but ſald the main fireſs of the cauſe depended on the firſt 
great point, but the other ſive not attending it was adjozned 
till Saturday next. 5 er of Be cage fort (of I. 


Earl of Pembrooke and Weſtall. 7. neſday, Feb. 4. 


IA Treſpals of byeaking of his Net, the Defendant pleaded (34 
not guilty, and evidence is fo2 a Piſcary. Winiugton pzapen Coll. 
full coſts on - 23 Car. II. cap. 9. J 149. but ue being not 
guilty and no title in the N ny EIS by the 

Judge al nile that title was in queſtion, The Court refuſed 

to give more colts then damages, ; 


R Carpenter 


(35) 


Eſtates. 
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Carpenter and Smith. Ante. 

N an ejeument of demiſe of Pargitor, ſpecial verdic nit 

guilty as to moety, as to reſidue that Jane ons was fe 

ſed foz jife the reverſion to Will. who had John his ſon and heh 
and Francis leſſoꝛ of the Plaintiff, Will. levies a fine to uſe! 
Himſelf fo2 life and Jane, and after Janes life to J. and his heit 
and in caſe }. dye in life of Will. then after death al W. Jane, 
it ſhall go to the next heir of Will. in fa, Will. afterlegſedo 
ſeveral, J. rejeaſed to them and that Francis is heir to John, und 
William Symſon foi the Plaintiff, 1. That here being n tx! 
ſimple to John, the limitation over on his death is Usb, and 
on Lit. 22. the right heirs of William are in by diſtent, + 
however gn 1 Co. Archers Cafe, 1 Co. 42. this is bit 
a 58 —— a yy — in deviſes Hut. 
Angers Cale with difficulty, and x Roll. 294. in Copyhold it 
held ill, but 1 Cr. Steward and the Earl of Kents Cafe 
there be ng limitation of the uſe hack ta William, but re- 
maining in ue in the conuſes till the contfſagent h 
pen, aud ſo Willem having no eats his barge and fate bpe⸗ 
rates nothing. 2. Apnitting William had powev'to difturs, 
vet here is na uecedity fo2 the Canuſirs tu enter tb reveeſ th 
contingent yls to the Plaintiff being not diſturbed; reteafe jy 
tengnt fo2 life ta bis Bargaint dach nat dgvott o2 diſeontitiy 
as grant of tatum ſtat um by tenaut in taflwith' keien 
2 Cr. inſtons Cale, 3 Cr. 854. the eſlate was bound h 
the fir} Caluonant gf Martiage and not deRtraped by let 
grant of th reverſion, aud hers is no ute found by the veryi 
to be any where, therefog as on recoveries coming in wi 
conſideration they are fei ted to the firfi us. 


and hf 
Ld 
William lead WU noſeaEbting 


leſa 
Lounden ie ate ann Ca. 
Shelleyes 


is 1 Co. Archers Caſe; allo the ou gh * 


as in Lady Newports Caſe fg but F 
on Saunders on Moor 284 pl. Fenwick and Mil A 
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VoLIll. Hill, 24 Cr. H. RR. 
19. Counteſs Bedfords Caſe: bed no uſe being found fo? lite 
of William, its in feoffa's and on 1 Cr. Wig and Vilkirs 
is deſtroyed by making leaſe and xeleaſe fo2-valnable conſive- 
ration to the truſs and not redivey by ok conuſe't6 
eject the leg. Hales Chief Jultice, that to Mary fv} 
life is to William for lite, xemaindet to Mary;rethainverto John 
in f on condition that if he dye in the life or Willlam that 
it be to the heirs;of William, this 18 a limitation to John 
which determines it John dye in the life ok William, fd; 
though. ka cannot be limited upon a fc pet whenthe contin: 
gent is within a lite oꝛ twoits well to ſuppoꝝ à Riding 
contingent elfate, as 2 Cr. 590. PEI dnn Browns: Cale, his 
is not as a limitation to a man and his heit which is far, 05 to 
a man and the heir male of his body which is tall, but where 
its to the heir and the heirs ok the body of ſuch heir he is a 
purchaſoz, and when John ig dead in the life a William the 
fee being in William is lubject to t 8 contingent which win 
take t nothing were dane by x ap ling 1712 
both eſtates pi and te 1 — 4 — 
ſtroys th agent pr bp een 
remainder Pp — 2 no pa e eto — 2 lt, but 
fo2 that which is mited to NR _ Kc. ik the firſt point 
be againſt the he tan hade no "Juvgment on this the 
lands being not dig e - he uſe X 
death of Jane and William to. John in dit de dye: 

- of William to the heir of bing ey oc Aft 
ſoz lie raiſed to William by this li imitatio! 1 bott 
come to be the ſame df the contingent xemoiun | 
but tk it be not fo but vn contingent ule ſub 
ftroyed, pet being not viſtingut 55 
the Platntitk, which che Court 
and Viltars Caſe, the veſign of tt | Aug the ules by. | 
the reverſion and by alter making. 8 pet, t;held. the 
mean remainder after the death of k wife fe luppoxed the con 
tingent uſe, Sed 9 . 6 


Green againf Sykes and Goulſton, on 
ME. Fer iu. a e 12 73 | 
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G0» 22 2 Iv os. 


Daughters of the ſaid Intent, becauſe the Owinaty had 
executed his power by 21 H. 8. cap. - which King oppoley, 
becauſe by their later adminiſiration it appeared the'repeal 
was fo? being granted within the fifteen days, and allo fo: ug 
appearing on ſummons to put in . fo? diſtribution fo 
the firſt cauſe, he ſafo a Pꝛohlbition was heretokoze dented in 
the Caſe of Wiſeman and Edwards in C. B. and in Hughs and 
Hughs Caſe in C B. a Pzohibition was denied upon the ſater, 
and 1 Anderſ. 303 pl. 313. it was agreed that the 

may revoke at pleaſure, and ſo per Curiam, he might at Com. 
mon Law, but fince the Statute he cannot in equah gradu, 
but fo2 cauſe, and by Twiſden want bf fecurity is no cauſe 


Court: N ooag Sed N to ſte the Acts ok the 
ourt, 


Cole tht Levingſton. Wedneſday eb. 15. Ante. 


(37) Udgmentiwag of a fifth part in five divid nd 
runden J ſeventh part of afifth, and foz two gr, | m 
mam a ith part, ei motione Sir William Jones, 


4 


Segat and Broom. Ante. | 
2 Scire fc ojaint Pail on Judgment in ebe o 
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Kirle and Ach ſes 


E 
nl elt errat} leaved,! 


Dominus Rex and 2 


ate: big dfſigie by /theDeferibant an Jia . of attaly 

E der of Cutbert hh was aſſigned, that the ſhot with“ 
Piſtol was in dextra parte lateris ſive humeris is uncer- 
— 2. It was a ſhot the fifteenth.of May er 
till the twenty ſeventh and then died, and as Bulſtr. 203. and 

4 Co, Hudſons Caſe, per quod the ſaid Cutbert did kill and 
murder him 15 105 an Þ er Curiam 
way is to tonclude, and +. LA 
murder modo & forma, 


ee hog chow in 
uvgment fo} the 


Elborough and Latcs. Tant. ar. 11 en. 1 315 


199142 


in 3045 3 44 


(43) 
1 — = Arblirement 
fozth an 2 the 24 Mas „ which: 82 
ties at Londs in the lame Card peter Race.to EE 
the Defendant demu one ko the 
end of appointing tl * Au 3 el by oO _— 
ance, its true on payment at the” vay m 


IN debt on obligation nd con 


be by Javenture and Ahe; part 4 
re. "Twikten und Nn "Het 


Hill. 24 Car. II. B. =. Vol 


(44) 
Court Baron. 


(45) 
Freſhſuit. 


party 
Hundꝛed T 


delivered, which is only inſerted that parties may come to the 
place to ſte the award which is ſatisfied when delivered to the 
parties; alſo when its made its always ready to be Deliverey 
to the parties, as 2 Cr. 578. pl. 6. but by Hales Chief Juſtice 
its not ready to be delivered by the Arbitratozs no moze thay 
where its ready to be delivered at the Þouſe of B. and its lam 
it was ready at the Þouſe of C. this is ill per Curiam, but 
parties agried to perfoxm the award allowing (ome (mall 
damage in fraight whereon the award was, o2 elſe Judgment 


Do and Permiter and Blanfield. Trin. 24 Car. It 
d 5 Rot. 235. ” / | 


N Trelþa(s of takſtig a Cow, the Defendant juſtifies by 
1 Pzorefs ontof the Hundzed Court, apon Raft. 667. being 
raliter proceſſum without entry of continuances; alſo there 
can be no coſts there upon appearance, 23 H, 8. cap. 8 
4 Jac. betauſe the perſon is not attached but the gans ; alſo 
upon 4 H. 6. 17 & 22 Af. 72. Noy 17 & 1 Brown. 41. 4 
levari facias is no pꝛoceſs there but diſtringas, but per Curia 
the conſtant courſe in all Courts is by levari facias, and this 
is ment by the old books by a diſtringas, elle by a diſtriogas, 
no remedy but only Jiſues be foxfeiten In ti 
within their Jurisdiction, it muſt be reverſed-by*fatfe'Juvgs 
ment, but the Action being againſt Steward and Baily, th 
Steward confeſſeth no Treſpaſs, and ſo the traverſe were 1 
a ſpecial. demurrer but is now well enough, ech ler | 


* 


coſts ought to be awarder, pet this Tteſpaſs 1 


 fajſe Judgment; alſo this -nonſutt ninft' be atter 


* 


riam a; nil capiat per Billim(ivas awarded, 
= , «a Ba + 7 73 bd; ff! þ ; 


be cauſe tt cannot be berate, thereſope coſts are die, && per Cu- 
Steward *wnd Homey. Pafch, 23. Car. II. 
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nat be in cuſtogia ; aiſs the Statute is miſtetited recens exccu- 
ria, $62 recem inſecutio, & c. Judgment reverſe, 


Dakers and Dunkin. Mich. 24 Car. II. Rot. 64 5. 


J* Trover the Defendant pleaved another Action by the _ % 
Platuti# and others for the ume Hatter which ts yet dee. 
pending. the Plaintiff reptieth that the others, viz. Penrice 

and Higbam are dead, to which the Defendant demurs on 

12 Jac. Spring and Baller, becauſe in Trover the Action is not 
abated by death, but Treſpaſs is ſed Curia contra that by 
death of any Plaintiff its actually abated contra of one De- 
fendant, but in Caſe of Executozs the ſurvivoz may hold on 

the Aten & per Curiam a Reſpondeas ouſter was a warded 
though this were pleaved after Jmpart being but in abate- 
ment. ; W 


Dominus Rex and Gregoty. Mich. 24 Car. II. 
r | 


N Action upon the Statute 12 Car. ff. cap. 25. of Cine (45) 
| bathe after the yeat pro parte Regis, the Defendant ioſormatlon. 
2aps Judgment de Billa, becauſe it (appoſeth that Dominus 
ex per atornatum ſuum queritur & inde produeit ſectam, 

| &c. ubi Dominus Rex non habet ſuperiorem nec parem in 
regno, allo its Dominus Rex venit coram Domino Rege, to 

which the Plaintiff vemurred, Raſt. 6 50. b Tit. Treſpaſs be- 
ing in point, and the King map camplain at Election, 9 H. 6.58. 
by Babington and Thelwell. 4. atſo the venit Dominus Rex is 
but in the memorand' which is not traverſable & per Curiam 
its woll enough but unmannerly. Sed adjernarur. 


Drew verfus Baily and Green. Mich. 24 Car. II. 
Rot. 766. 


Eplevin the Defend. as Bailtes to Cartwrite and others (48 
male canuſance,and ſay that Stanford'was ſeiſed and de. Lice. 

'where) to tinee Drews fox lite and the longer 
| the yeverſion tu Carewrite and fo rent a. 
Ws, he amid plegns non diauũt modo 8: forma, und dotij 
not cot to the Country, but & hoc paratus eſt verificare, ta 
which the Avowant demurred generally, the Court held want 
of place not material in leaſe fo; life, but in leaſe fo2 years it 
{a 3, al(0rper Curiam it ſhould be ſpecial vemurrer foz not well 
n con⸗ 
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concluding the ple, and on a general demurrer its well 
enough unleſs & hoc paratus eſt verificare Did forecloſe the 
other ſive to come in and plead as in a Suſſex Cauſe 

where Statute of limitation was pleaded, the Plaintiff replien 
by a foxmer Latitat, and that he was guilty within ſir years of 
the firſt Latitat, & de hoc ponit ſe ſupet patriam, which way 
held ſubſtance on general demurrer, becauſe the 
can by this ſay nothing but ſimiliter, and demurrers were not 
to catch men but to bzing the matter in queſtion, as where 
pleading was at Bar it was debated pꝛeſantly. Sed adjornatur, 


Welch and Bell. Paſch. 21 Car. II. Rot. 231. 


* Kro of Reco quod coram vobis that one of the parties 

was an Inkant and by Attomp & hoc paratus eſt -verif- 
care prout Curia conſideraverit, to which the Defendant ſaith, 
in nullo eſt erratii, to which the Plaintiff demurs, becauſe here 
nieds no averment at all, oz elſe its no moe than a common, 
(&c.) that the Court may do as they pleaſe, and to this Hale 
Chtef Juffice inclined, though when an Jfſue is joyned it 
ſhould be put on the Country oz on the Court and 
Caſe and Rumneys Cafe, Stiles 318. in Enfants 
f.6. were this way, fo2 this only puts it in that way that the 
Court may try it, but Wild and Twiſden Juſtices, contrary 
that this is fil as Daux and Payton. 


Beresford and Bedingfield. 


Rro2 of a Judgment in Lyn, that the Jury electi triati & 
Jurati (not ſaſd ad veritatem dicend* ) which per. Cu- 

riam is ill, though it be ſaid ſuper ſacrament dicunt. 2. It was 
in the Jurata per quos rei veritas melius ſcire, fo; ſciri poterit, 


which per Curiam is Erroz $ Judgment reverſed in the A. 


ſumpſit. 


Field and Wood. 


Ovenants on Articles to bear pzopottion to der 1 
Banks, the Defendant — had no land — 
ſince the Death of the Teſtatoz, to which the Pia de⸗ 


murs, and Judgment tn the Plaintiff, the b | 
ecuto} and not as heir. Plaintiff, the Sult heing as ex! 
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Pecial derdia 
Sa 
ſtand to 


os 


the Plaiz 
on to the Cov death of the: Covenantoz. 2. By 


no ute riſeth a future uſe may 


1 can by no poſſibility begin 


55 pl. 
though all 


2. This 


by implication to the 

the Codenantoz' would have er: 
the uſe al A. after the death of B. 
to B. and ita all one to the beit, oz 
and 1 Co. 129. 


| at, and 1 loſt. 22. b Milfords Caſe is fo} neceſſi 
9 bu limitation but to the heir, but here de ent ©. 
that the eitate ſhould nat change tit! then; allo this limitation 
to his heir, Hub. 30 & 31. _ by uſe o2 any conveyance 
make 
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make the heir a purchaſoz, and were this god as an implied 
eſtate its againſt the Plaintiff, the verdig concluding that if 
any uſe ariſes to the heir, then fo2 the Defendant, cc. which 
mult be intended by future uſe o2 by putchaſe. 

Levins fo2 the Defendant, had the vervic bien general there 
being no vevife na entry found, ft would be agatnſt the 
Plaintiff, but on this ſpecial concluſion an uſe doth ariſe by 
implication to the Covenanitoz, as 1 Co. 154- Lom Pager 
Caſe, 1 Anderl. pl. 270. who by implication: took 
ko; life, which was fozfeit. by bis attainder contrary to hig 
limitation, and Moor 437. & 1 Anderl. 297. 
Fenwicke and Mtifords Caſe, 1 Inſt. 22. is on leſs reaſon then 
this without which there tan be no conveyance, and 1 Leonard. 
102 pl. Allen and Palmer js doubted, but 1 Leonard. 256 
pl. Deviſe to eight hetrs after death of wife and ſon, gave 
eſtate to the wife, and ules often ſtand on implication, 2 Le- 
onard.216. and this thall-purſue the intent of the party, b 
oziginally but a thing of conſcience, 1 Anderl. pl. 25 
alſo here is a Proviſo that an papment of 12001. by Robert 
the eldeſt Brother to the younger Childꝛen the dad thould be 
void, and that it should be to no other ule within the feof; 
ment; to the uſe-of I. S. kot lie and to no other uſe, theſe 
woꝛds are voto, fo ſome body muſt have it and that is the feof- 
foz, as 1 Inſt. 23. and ik here be no implication, yet 2. its 
G@d as a future uſe new ſpunging, fo? this is not a bare. per- 
ſonal contra but a clog and lien upon the eſtate, 2 Roll. 788. 
5, 1. is on the ſame difference; alſo this is void ko; an Action 
of Covenant and inuves as contingent uſe, 1 Co. 155. b 
ag an Executozydevile the friehold always rematning in the 
Covenantoz ſubject: to this uſe, and 1 Co. 154. b there niedg 
no particular eſtate to ſuppozt it; alſo that Covenanto! ſhall. 
immediately ſtand ſeiſed to the uſe of his heirs refers to the 
clauſe, that it be to no other uſe meine, 3 Co. Butler and 
Bakers Caſe, Pop. Ne 

Hales Chief Juſtice, whether the heir take by diſcent oz pur⸗ 
chaſe its within the.concluſion of the verdict ; alfo a covenant 
that land ſhall be to ſuch uſes after his death doth preſtly change 
the uſe, and the land is really bound hereby in intereſt, elſe 
moſt jointures that after death of husband rent ſhall be paid 
to the wife would be ſhaken, which would elſe be vold, and no- 
thing moze oꝛdinary then ſuch uſes, therefoze god enougb, am 
Dyer 55. is void fo2 the incertainty only, but this is a poſitive. 
agreement and charge that ſevers the uſe from the land, but. 
its doubtful whither the heir here be capable to take by pur 
chaſe, on 1 Co. Shellies Caſe being not full hetr, and this 


being 
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being dy way of Remalnder will elſe de Bold, as Hub. 31. 


nd 
Counden- and Clerks Ca in Lom Cobhams Caſe, alimita- 
tion to the heirs of the body taking by purchaſe was by the 
Act of Parliament ſetting up the Ill of the perſon attaint, 
adjudged in quaſi by diſtent. Sed adjornatur. 


* 
* * 


Winſton ard Pinkney. Ante. 


Enant fo} lie leaſeth kon years, the termo2 aſſigns the. (5+) 
| whole term rendzing rent to the lefſoz which by Died 
was agried god, and in Mansfield Cate 

it was avjudged, debt lieth fo2 ſuch rent without Died, and 
Robins Caſe, 12 H. 4. 17. in 2 Roll. 448. & 9 H. 6. 43. & 
Hul. Peto and Pembertons Caſe, and Dyer 251 
pl. 92. are of fe oz frholds, but on ſurrender of term a rent 
map be reſerved without any derd, ſo 2 Roll. 497. and Mich. 
23 Car. I. Bachurſt and Aren | 

leit fon years afſigns his term, debt lieth without ded being 
an Executom contract & quaſi real, but it was doubt whither 
debt lay befoze the laſt dap; alſo this is no actual ſurrender 
but by conſiruction of Law that yzowns the leaſe, and its 
agried that lefſe koꝛ years may anex a condition to ſurrender 
and he may as well reſerve rent, but lefſ& koz life, muſt 
ſurrender on condition by dard oz reſerve a rent. 2. The 
leaſe fo? life is pleaded by Jndenture, not lald bic in Curia 
prolat᷑ which is ill and not aided by general demurrer. Judg- 
ment fo2 the Plaintiff, but per Curiam. Mere it a bare and 
actual ſurrender expꝛeſiy by Parol a rent could not be refer- 


* — this is but an Executow agræ ment which is ſuflicient 
02 debt. 


Gravenor verſus Sykes and Goulſton. Friday, 
| Feb. 7. 


Eble ut ante 294 pl. 36. payed pꝛobibition to the Ar- (55) _ 

TN. ches, ſuggeſting that the later end of September laſt „dart. 
ohn Gravenor died inteſtate, that in October Jefemiah his 
ſon took letters of Adminiftration and put in ſecurity by him- 
ſelf and two ſureties of 1000 1. that afterwards 9 Novemb. 
Sykes and Gravenor the Defendants his Siſters, two of the 
Daughters of the Jnteſtate came befoze any Jnventozy ex- 
hibiten foz which by the Statute 22 & 23 Car. II. cap. 10. (b) 
there is a years time allotted and alledged in the Spiritual 
Court, that the parſonal nar” of the Jnteſtate _— 
| 2 a 
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ſeveral thoula un pounds, and thereupon abtains a cxtation tg 
the now Plaintif being Jzniniirats2, to appear the 18 Nor. 
which was the next Court day after gt Naldo, this they 
ſerve the night befoze, viz. on 17 Nov. and the. e of 
this is, that unleſs he appear and fing two Wſlicient Wreieg 
accowing to the Statute that his adminiſtration ſhall be re. 
pealed and committed to the Defendants at their inſtance ann 
zomotion, and upon 18 Novemb. the Plaintiff not appearing 
Dep pꝛocieded to revoke his adminifration and grant admini⸗ 
fration to the Defendont, and from that the Platntiff ap- 
peals and nom pzoy9 a Piohibttion. 1. Upon the Statute 
of 21 H. 8. cap. 5. becauſe the Ovinary hach executed hig 
power in equali gradu, amd in Sir G. Sands Caſe, Hill. 15 & 
16 Car. II. and in Trin. 18 Car. If. Offly and 
Beſt and in 1 Cr. Fotherleys Caſe, and ſo conſfant- 
ly almoſt in every age ſince the Statute there hath been a con- 
ſtant opinion fo2 granting P2ohibitions unleſs there do appe 
ſome evident ſurpziſe oz fraud in the obtaining them, whic 
cannot be ſhewed in dur Cale, tt not appearing by either the 
cytation oꝛ any act of the Court that the Adminifration way 
within the filtern days oz on any furpzife oꝛ fraud and fo there 
ts no colo2 but the not ſufficiency of the ſecurity to revoke, 
and this appears to be grounded on the kalle ſuggeitton any 
pꝛomotion of the Defendants, alledging the perſonal eſtate 
greater then the ſecurity, whereas in truth its not above fir 
02 ſeven hundzed pounds at moſt, and no Adminiffrato? can 
be ſafe ſhould fuch_repeals be allowed, toz ftfll onother-of 
kin may riſe up and alledge the ſum of the Ynteftates perfogal 
eſtate greater then the ſum in which the admimiſtratoꝛ and his 
ſecurity are obliged in and ſo repeal it, which would quite de- 
ſtroy all the benefit of adminiſtration intended to the kfnv2ed 2 
alſo it cannot appear till the Jnvento2y come in what eſtate it 
will be, and therefoze as in the Caſe of Hughs and Hughs in 
CE after the Inventoꝛp exhibited the Oꝛdinary may 
cite the Adminiſtrato? to diſtribute, and if he then refuſe ſo to 
do he map repeal his Adminiſtration, if he will not give tecu⸗ 
rity as the Court awards. Allo the expteſs moꝛds of the late 
Statute re that the Opdinary ſhall and map upon re, 
ſpective granting adminiſration take ſufficient bonds with two 
lureties 02 mae with reſpec to the value of the effate, which 
being here once done he is no ways by this da remitted to 
any extra-judicial power of repealing as at Law 
but muſt acquieſce in the ſecurity as be firſt accepted it, but 
non allocatur the Oinaty being Judge of the Security.- 


Curteis 


Vel il Hu a 44 Carl BRL | 12 


R W 


1 


C and Uxor and hon. 
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| joln, vet ft mut he ad r 
| — be accoꝛding to the Diſheriſon. 85 I —.— being af- 
= verdict on Jflue uo juaſt done, and Judge aſſigned fo 
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E e 02 Inpaiſoament the Defvamant. pies 
| I cane we 6. and alledgeth it foz Slg, Me 

| Caith it was to ſave harmleſs and to be true pꝛiloner, abſque 
| hoc that it was fo2 eaſe, ta which endant demurred, 
| becauſe on Oper it appeared to be alſo fo2 tles, and on Norton 
| andSyms Caſe, Hub. Om 0}-£c 17 2 

and (a the. deen being inttre is 

| Juſtice, boub keen hain 5%. 45 e 

bond fo? true is not vo 

| circumſtances of releaſe of konner 1 but oy 

| chamber rent is void by the Common Law, becauſe the —— 
is contra voluntatem teſtrained and ſhall de Jmpziſoned till pap- 
| ye Parl ach only ien Mich donde an chef may toke e 
a V te 
Tollen fer the whole Covenant 


| 304 ne 
tte Detenvant, NG. re 


Cox and Matthews. 


Aras upon the _ DE _ a boꝛd — (58) 
ding on a piece of ground anjoyning to ntiffs Nuance, 

whereby his lights were ſtopt, to wich the s renyant 
demurs, dere its not (aid an ancient Houfe ſed'non alloca- 
tur, fog utere tuo ut alienum non lædas, and it J habe a fiream 
and build a new Pill and another that hath ground above 
ſtops the water this hath bien ruled 2 e 
ft was ancient, but this is evidence, 

Defendant have not cen title vx Co. Ear. 20. uſage t *% 


vert, and Judgment foz the dae. 
Hutchinſon 


' Hutchinſon and Cooper. 


N Scirs facias againſt Adminiſiratoy quare executioneh 
non ſt was extepted that there was not 15 days between 
each, ſed non allocatur,-fo2per Curiam 13 is ſufficient fox 10 
though there be not eight fo2 one and leben fo2 another, any 
Judgment da the Plaintiff, e ee MEE | 


* Carpenter and Chicheſter. 


(60) Rro2 of Aſſumpfit in C. B. to ſatisſie bond on which 1.5. 

Aſſumpfir, E. was in Execution and diſcharge was aſſigned in not 

chewing the bond wag joint oz ſeveral, ſed non allocatur, the 

- party beingin'pziſon no matter whether erroneouſly oz not, and 
Tupemnent — _ 


Lemarke 4% Caule. 


(61) DU ro ot Judgment in Plymouth in trover' of two bond 
Trover: entred'into by ſeveral perſons, not laid infra juriſdi& 
ſed non allocatur, fo2 the bonds being infra and the converſion 

infra no matter where entred into, and Judgment affirmen, 


Hanſlop and Hales. 


629 1 an Aſſumpſit fol wares ſold, the Defendant pleads that 

"aor?' I ſuch a day the Plaintiff became a Bankrupt and pet is(v, 
to which the Plaintiff vemurred and altedged it was not ſail 
he was a Trades-man, which per Curiam ſhould be but partits; 
agried to pay the money. 


Legar and Randall. 
(63) 


* Ction upon the Caſe by Adminiſtratoz againſt Admin! 
SE ſiratoz by indebitatus, the Defendant pleads the ps 
mile was conjunctive-by his inte ſtate and 1. S. and takes. ni 
traverſe but concludes & hoc paratus, &c. to which the Pl, 
tiff demurred, being but the general Jſſie, and had th 
teſtate ſurvived, the Aſſumpſit were gad. enough de per Cue 
in | 


* 


d the 


riam by the others lurviving, its but general WMue in Aſſut 
fit, but on obligation of 2 it muſt be alledged one is dead, 
if collateral pꝛomiſe be to pay generally, and its pleaded 
it was to be on requeſt which is but general Iſſue, and pk 


tw di, 


vol ll — ü 


hs „„ 


moſt in all Actions upon þowever thete 1 muſt be 
| a traverſe, as where jbin nin it muſt be ab{que 


| hoc that he was ſole belle and thus ruled nt £02 
he Pim . uh! 5 1 1 rt. 131107 I. rm 1 
| Topo ion oo „ e ene, 0 ct 


120 MI 35 Y We 22 


f *** 5 4 s 3 | l . ; | 
„ e | wh. b 4%, — 5 14 1 * 73 7 -# ＋ | + : : L R I, 
TN debt aint tde Efertt tor: ait ker "Yu e in, (64) 
— . : + & 8 „„ 2 27 * . 1 + 3 
8 1 af j 1 0 en 7 bem I nad of Leu. 
bi j 2 AE nn 


* * 55 
per Cufim its iu and one | 
| as alſignie nd na bert pag 


ts as 2 all de 
ment fo2 efendant. RY I, 21 
Mors and Sle w. een 1's "_ 8. Ante. 


JER*toram Curistm, by the Lat . lex Metcitoris 65 ) 
1 -<he'Paſteris'Uable (0 lot within the Kings * 
| juotectiony) and. by- oe" 2 mn. ne ol the 


| Knee v to 1 
further eine ir ker: > 49 0309097 55% 

that is not told whit i in and ener in, # Min roy mo⸗ 
np, zac. unleſs he cautions againſt monp; alſo this differs not 
from a Þoyman, fo} the-Patter is an Officer and not an ozdt- 
nary oor _ — g Sealer Abpasse 
wha is chargeable fo ettupes, thou ear perior fot 
bis defaum, but a Turnkey is bat a'ſervanit tot 5 alſo 
the Owner recetves  Fraight'in 'relpec of this care, 
ther he receives it om them 02 the erchant,t 
alſo though'the Guard:be'fufficient to1/dhe Ship. pet 
he muſt have Cuffictent Guatd'foz S, no 10 Dives er- 
cuſe of the Carrier unleſs in caſe of way enemies. And 
Judgment fo? the Plaint ic. IH | 


Twiſleton and Godfry. 


1 debt upon a Bail bond on condition to 275 at the | C66 ) 
iP „ Winningtoa excepted upon 3 Cr. 8 bſon and . 
White that its obliging to him, not lad ad tunc vice- 

com, fo2 which cauſe the Defendant demurs ſans oyer of the 

bond & per. Curiam this is fil. Sed adjornatur, and its the 

wozſe as in the declaration without oyer. 


Ravenhill 


In ! 
. * — 0 of 


136 Hill 24 1 RR. _ Vol 


(67) 
Slander, Plaintzf * 
the 
* ſaid this be 


ing Ds In. in Paſte: 
ing bir D, And a5; Hales. Nba gat 
they referred to matte ti 
agreed; but the pa es Were agried. 0 


2 and Days. ku 2101 


ded another 
= 


and 


aim Amt Fn 7: 


"ral end d Wars. 


227 wp] and Iu «a9 the Pl olle ; Gr . 
alll t 4 n pr 
A. — B. aden allocatur, 502 per Curiam, he map do ſo be; 


foze Judgment. 7 this not ben litt a releaſe of one 
jointly ſued, and taflirmed.. : 


Dominus = _ Davis, &c. "Monday, Feb. 10. 


1 an Indictment of murder, again him and thirtin 
others hired by Sir Philip Howard to keep poſſeſſion, 


killing one that came in aid of the Conftable on à Juliict 
Peace's N he was admitted aged witneſs-n 
ſtanding, the Bil of 91 —1* found againtt him by the Cor 


ner 02 Szand Jury, being nothing in proof again him 
of the fact upon the evidences no that he aſſiſted. 


Wiſton 


.. 
* 23 
r $44 —— 1a 


— 


; ane N REI” " I f K 
7 n * 1 
ö 9 \ ar # 
F " ; " * * 
2 * [1 . @ 
0 © * > rr 8 . Was SOOT ol eat . YO ee Reo ds. @« + 5 
„ 8 = 2 ; «, 


Winſton and Pinkney. Wedneſday, Feb. 12. Ante. 


| Wine excepted in arreſt of 


Kom by died th 
grant; but per Curiam all is one 
both being by way af reſervation, and 14 | 
wike ig not Law alto this is debt fox rent tin years, 
the Dekendant pleads that the Dean and Chapter was ſeiſed 
in fie, and let to the Defenyant fon life by dard, not ſaſh bic in 
* prolat which per Curiam is ſubſtante, and ill on gene⸗ 
ral deahurter, and Judgment fox the, Plalntſf, 


* 
* 4 1 5 3% s * 
> * C \? 1 W 1 6 & + Wd 


A 
- 
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* 
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25 Gar, II. in B. R. Au 1675: 
|  Wedneſtay April 16. 


Hale Ch. Rainsford 
T wiſden J $ Wilde. 


Young and Gage. 
belt by Executozs . after Judgment by the Defendont; 
28 a 


of Erro allowed into the Exchequer Cham. 
ber, and a tit of Enquiry retomed; Symſon 


an amendment of not ſaying profert literas teſtamenta- 
rias, which the Court dented notwithſtanding the Statute 17 


Car. Il. cap. becauſe its only amendable after vervic, 
Cole and Levingſton. 


Attozmy payed better ſecurity in Ejeament on 


Erro2 there being only the Recognizance of two of 
Ms & per on. unleſs all the Defendants 


Ea rang be 


to 
— 9, wil. the perſons its general, and 


0 „ 4 5 
wert icdt be fiepted in & 
4 an L it a + Hillary Term Enfant. 
; the Drfenhants in Ciect- 
* Kn 


tempore comparentis, as per uriam he ought, 

| tur, ko this being in an Ejeament an Crroz of the. Defen- 
| dants own making was a trick and ſhould not be kavoured, 
4 and the Cburt refuſed it though colts were offered, UC. 


5 11 Fi j n 


ge and x f : ee, dal I 5 


Nr b 


De l rent en leaſe fo: (5 
libes, the Plaintiff replies non demiſit modo & forma, Pleading. 

Sc hoc rugs rificare, and an 1 Cr. 115. and Love and 

' Underhil's Caſe, * 137. and Duppa and Mayo - 

nil geber 80 oc paratus eſt verificare, is ill, and was held ſub- 

ſtance in the Exchequer on general demurrer; & per 

| Cane yo _ the — is fully al 

edg oꝛe himſelf on the Country, elſe 

they will ſaw uud lber 1 whe its not ſufficient oꝝ the la- 

ter plte brabtiu bo hos, there it map be, &c hoc paratus, und this 

is wed as TNT 137. n 8 fo} the Avow- 
ant. | 


Davis and Lyaing, Trin. 24 0 ar. II. Ro. tos. 


Reſpaſs of Jmpiiſonment and taking away fockings, (6) 
4 the Defendant juſtifieth, becauſe they _ brought by Trades. 
the Defendant into the Parket-Town of Bridgewater and 
there (old, and do are forfeited, by 1 & 2 Ph. & Mar. cap. 7. the 
T 2 Plaintiſſ 


140 


E427 


Maintenance. 


(8) 


Abritement- 


Paſch. 25 (en. II. BR. Vol 


laintiff pleads he is a kreman of Taunton Market, and to 
His the Defendant demurs, becauſe thus one Parket Toton 
another, but the Court conceived, tha 
ket Town may trade tu another, ele each 
they pleaſe, 2, Sale at A Warks 
one, and the g! panne | 
ſtrongly to it, and that (ellug 


Sed adjournatur. 


or 


pay te 1125 


asts 
ts 

aver it was fo2 unlawful maintenance, and not leave it to the 

Court who will not pꝛeſumt oullum jnlquum, but where a Con 


dition is to kill J. S. 02 do other thing that can haue no other 


conſtruction, and as Hub. 12. any part vf condition 
te a ene | 


| bp 
t common Ta, 
and therefoze this is good, dothe Fes dar which ma be poſs 
by any one ag well as the party. hene 153-pla b 


Kirby and Pigot. Treſa. April 22. 


Þe award was that the Deten dent pay che 

| fav a eos exprives tn bes i, hed ut ae 
fide, and being incertain, Levies excepted in arreſt of Judg- | 

ment in an action upon the Calc, on a mutual afſent to per 
kom the Award. 2. The declaration contained an indebita- 
rus generally fo 10. s. (not ſaying fo2 what ) prius debit is, and 
by Twiſden gndRainsford {the reſt abſent) this ts til, and ſo 
is the koꝛmer, Sed adjornarur, it not being laid that the pat- 
ties hould be friends, bcc. Seas 


- Wright 


Voll Piſch. 25 Ur. H. R R. 


Wright and Wotding. Wedneſday, April, 23. 
N —— the Defenvant juttiffes as an Offi cer * the 
1 ae we D 
toner. Be 4 S's 2 7 2 


P «4s « 6% 
Voz 
x 


Sinichſoh' a raue. Atkinkyh K 


2 cir he ning g he Pliny OL 
between the trped bet Fa f ori: 
lie, yet an A dr rhe Caſe will tie, and Judgment fo! 
the Plaintiff, 
Goulding ape Herring, 


Ction upon the * fa} ba : y of Title, that Henry (1t ) 
Iv WD, and each nded to William the Slander. 


75 the Dxvs, — 


— wich — 3 a 59 arreſt of — — — 


55 Curiam there ſhould he Et, allpthe 
efenvant — ag the _ any a ben ſtaped as 


, 5 = 


as Sit Gilbert — "Caſe & nil capiat per Billam, 
Niſi. Manning 


Paſch. 25 Car. IL K R. Vol Il 


Manning and Bucknal. Hill. 24 & 25 Car. II. 
3 R | 


Noneſt fadum 1 Itveted a$'anElcrow, and 10 non ad 
ratus eſt verificare, to whith fl ntitt d | 
becauſe it tended to the gene e, & pe his 
Plea that may conclude either wap, and ft uſual with 
this concluſion, though generally where the negative Plea 
doth waive all 'pzecedent, he ſhall concluve to the Country, as 
on non-aſſumpſit infra ſex annos 3 alſo by Hale Chief-Juftice an 
Eſcrow map be given in evidence on non eſt factum, ag well 
as ſuſpenſion on nil debet; but Twiſden and Wild doubted: 
But upon a general negative Plea the concluſion muſt be to 
the Country, but an affirmative Plea may be &c boc paratus 
eſt verificare; unleſs it come in anſwer directly to a precedent 
negative, and Judgment fo2 the Defendant, Niſi. | 


Radley and Manning. 


12 Debt on an Obligation upon Dyer, the condition was 
to pap by a certain day; the Delendant pleaded the Statute 
12'Car.2. cap. and ſafd that the Contract was uſurioug, 
but pe de hond foxfeited to receive 


on that w 0 5 , but 
the_Plaintif, Niſi. Hats 


8 


TY 


Dominus 


Vel Hl. Pale. 25 Col BR. 


Dominus Rex & 3 & Collins Frida, 
April, 25. 


N an Indiament of Perjury Saunders a new Tryal, (; 
I becauſe the parties ere convicted Ir 3 
niacal contract againſt Jackſon a Parſan in Wen Aeris 

by the tefttmony of Jackſon only, and upon Sir John 
Jackſons Cafe it were held that no new Ml can be after 
acquittal, pet per Curiam in caſes of conviaion a new Tryal 

map be, and ſo was Turners Caſe who after conviction 

of ati rc mg tony oy and (0 was 


Abbots man, and per Curiam a 
new Tryal tas granted. | 


Thomas and Sorrel. Saturday, April 26. 4 5 —. ee ee. 


fron Tburlaud fo2 the Plaintiff; At the Common 5 ae ae 
BEE — 7 4— with an evil eye on Law, 8 LE 


8 8 Frankpledge =p in ag. & 7 Ed. 1. Iter Ray 
e was t 2 3 
Ed, 1. en „An by the Statute 


particular perſons and 
times, which as 11 Co. was introduced propter impoſſidi- 


ny providendi foz all particulara, mheredp tt# evident 


ae [particulars not to 

oy Cactus wn ani quo honoratur lex er — 
tollitur; 1 11 FRE 25. * N Dtatutes chat 
A 1.13 SO: eis, | | 


. — 
is 
void 


King \ 


PI 5Cur II. BR. Vol Fi 


void fo2 the generality of perſons and duration of time, x Ed. 
3. + on; Commiſſion, of, Oper agninſt Crelley, the 

were tonimanded to continue the plea, yet the Judges gabe 
Judgment, and it was affirmed in Erroz, becauſe elle it might 


fo be continued fo2 ever; and ſuch diſpenſation. 8 
atio legis, therefoze void alſo, And as to the tt as Dl 
Tents 9 Jie. they are prejudicial to the power,of. the 
-ticence foxty only, which ie preſerved by the Statute, 3.2 My ot 
cap. which mult either take it away 02 add nfintely to. | 
«by: = 1 as many ficences as freemen. 
i. 2. This diſpenſation ſhall = biny_the_ ſucceſſoa but is de 
ntermiged by the death of the King that made 1 . is en 
Dent ktom the nature of the. ching being no intereſt but z 
*bare licence: to which the Kings Grant. gives barely an ; ef, 
as Dyer 270. and the nature of all Powers is the ſame, as 
Lach Molineux Caſe, & Latch.170. upon 3 H, S: cap. 3. 
the like of: Commiſſioners of Sewers oz of Unvettherif 
made by the Sheriff, Hub. 14. Alſo this power of 91 85 | 
10 {ncommunicabie, any proprium qua o modo | 
and Co. cannot be velegate to a.Subjec;' fl 
--dant Sorrel hath not licence from 10 Ring bat fr 
-pmation-as a Frteman, Trin. 43 Eliz. Rot. 50. Co | 
- Infomation agatnff Smith in C B. alſo the Lu Gorin 
Caſe the tom a the lence ws on he mig 
appear what is diſpenſed with; as to Trin 15 ris.& NM 
zupon Patent; 17 & 9 Eliz. in the Ex 
.this in queſtion, and Jay & Wrig 93 4 —— 
z tirmation 1 Jac. the la Jud 
the year after the corifirmation which they were ner 
to: plead, and did not depend upon their d 175 Date 
-newed it. . 
3. The Pꝛoviſo in 12 Car. 2. cap. doth, 
_ 'Cities power uniefs'the Poet be br. U. bg 53, 
- becauſe the Statute it ſelf ar 7 £4. 6. ig erred, Ks 
- the Pzoviſo is reſtrained and explained to law! 
- diſpenſation operates . 
the commands oz the pohlbitiz 
obſtantes in 4 of 


— 


and multitude of body 
loi them 
burbs 


2. cap. 


licenced, with 


biour ſoever without ſtint to any number, and the places 
are ſo wide and large that no Judgment can be of them, but 
is rather arepeal, which mutt be by the ſame perſons that made 
it, and if the King map do thus to one place be map do it 
to all; but diſpenſations with particular: perſons ate me. 
ſumed to be utilitate penſata, hut this cannot be ſa ; ata the 
King cannot dilſpence with the Law as te niace to alter a 
Cuſtom, Patents Br. 100. M the Civil Lam as Trio. 15. 
Jas Roll. 201. Stidſom caſes no} tan the ing make a place 
that is not lo, to be governed dy the Ciinit Lam, Roll 179. 
much leſs to be governed eantrary to the Statute; allo 
Ed. S, ap-. ins to (uperfeed a grester Mulans than 
New Buildings, which pet che King cannat vſtpente ith, 
begauſe theſe concexn the public, s _ Abbor ia bound 
to-repaira Btidge, 7 HA. 4. & 3 Ed. 3. Aſſine 45. Com- pl. 487. 
* 2 — — = 454-' When 
the King cannot diſpence-it. e 3. Thin Patent n im 
Impreſſioris; and only enjoped t the :Glintqers;; any there 
fore being accompanied . 


Paſch 25 Car. II. Voll 


would pꝛoduce e dold, L by allowance ok this, the Bibel 
ers might obtain exemption of their Copozation from Pe. 
nal Laws, oz the Merchant adventurers obtain a'Licence 
to funpoit all Merchandile that is Mꝛohibited, and therefore 
in Patents of this nature it hath been better to avjudge-the 

King deceived, than let in a -deluge of miſcheik. 85 
4. This would at leaſt introduce the ſame inconventences 
as avelegation of his power would do, and 20 H. 7. 28. 7 Co. 
25. Calvins Caſe, the K. cannot grant power to others to make 
a Dentzen, which is of the ſame miſchief; and the power to 
make Free is the fame, though they claim to be in by the 
Aing! As Hub, 183. Daviſon and Bakers Caſe , Coppota- 

tions ore not capable of a grant of Penal Laws, foz there- ⸗ 

by they might diſpence with them, and the ſame device was 
7 Co. 36. condemned in a ſtronger Caſe than this at Bar; 
there-nothing was done effectually till the great Seal came, 
but here all is done by making free. And Co. Entr. 370. 
Sir Walter Raleighs Caſe was the like, and therefoze con- 
demntd, and if the Coꝛpoꝛation under Seal cannot make ſuch 
a grant to. ſell Mine, much leſs ſhall they do it hy making 
Free: Allo in Magdalen-Colledge Caſe, grant of Lands 
by Biſhops to the King cannot be diſpenced with, though 
it be only malum prohibitum, and 2 Inſt. 154. the Ring cannot 
dilpence with Oath of Supzemacytn Knight ot Parliament, and 
2 H. 7. 6. of making a Sheriff fo2 life is but as to ſingle 
perſon, this is to a multitude 5 and 12 Co.8. this Act concerns 
the King in point of Sovereignty which cannot be reſfrafned 
in Thefi oz R vs by Act of Parliament as to pardon 
Murder, &c. Alla the King had an Jnheritance in the Sherif- 
wick, which paſſeth out of the Kings intereſt and may de 
he 


fo; perfonal merit, and cannot be to as many Þefrs as h 
pleaſeth. And asto the Caſe of Waterford the Patent' was 
good, becauſe the King had the ſole intereſt of the Cuſtoms, - 
and 2 H. 5. cap. 6:.excepts the Kings Licence, and 2 H. 6. cap. 
4. was the Statute on which the Action was bꝛought in the 
Caſe: of Waterford which confirms the foxmer Acts, ſabing 
the Kings Pꝛerogative fo2*whoſe benefit theſe were made, 
de quilibit poteſt renuntiare Juri pro ſe iatroducto, Ag ta 
the grrateſt obfecion of the two judgments of Wite and 
Ratcliff, and Write and Smith the ſame Term where Jung. 
ment was lan the Defendant in both, but ſub ſilentio without 
argument nat in any Repott of thoſe times which J have; and 
the Recozd it ſelf chews there could be no argument : De- 
murxers being jopned the ſame Term & dies datus till Octa- 
bis of t. Michael, and then Judgment is given; * 
5 — nd 


Vel II Past 25 CU 


bind the Court, but the Patent is vold in its creation : 
2, Admitting the Patent were good, its not determined by 
the EEE made it, though J — gow 

before, fo tsnot Wench ES at leaſt coupled 

an intereſt, fo2 all bare 


King (IR , . t{tyozity 
cute: Allo all authozities muſk be txvented 1 the name or 
him that grunts it, birt this Cowolation doth Not ack in tht 
Ain gs nume no to his uſe, and ehus 3 Mar. Dyer 92. Sant 
of Cunage determines not, and Licente to 0 | 
if ko the King and dis Succeſſors determins not ; co 0 Dyer 
177. Licence to travil is not determined by the Kings: 
death; and Dyer 270/this gives u much intereſt as the grant 
of Liberties and whlth are not in the Ritig, but i 
bis Prerogative : Alla chts Licence doth but reffoze the Stb- 
un by * N might keep a . 
ng n Right, Hin. 1659. Roll. 394. in C. B. ay 
— ton 241 x Linc, e K copanad ook of — Fan 

9 geman, per riam, t 

held not to de emen by veath of the king on ſolemn 


3. The Statute 10 Cr. a. cap. doth tue away theſe 
Patents, but the Pzoviſo doth erempt and ſave them front 
this Law, and nothing moꝛe plain than —— give no 
right, if they had none before 3 but its admitted they had a 
right beide, and there were no question on the ür wos ; 
and the ſaying, but that . they may exertiſe all/[awful über. 
ties, et. is a ſeveral and diſtina clauſe, rather to; the ad⸗ 
vantage of the Uimtners than to their pꝛejuvice, and 
had the Þzoviſo been all one Clauſe this ulage being bya 
Law is a lawful ulage and liberty, and Judgment fo2 the 
Plaintiff, as to the latter two points; but the foxmer be- 
ing greateſt, Judgment pro Rege 1 But all the Judges hein 
ſtrongly that this wag pardoned by the Statute 25 Car. 5. cap. 
* Infra. . 1 c e , 


A2 Dickinſon 


Paſch! 25 Car. II. Voll. 


(17) 
Marriage. 


„N. 444. 
30. S. 120. K. 


13 Ed. 1. St. 4 
p. 33. 


20 Ed. 4. 3. 
pl. 17. 


- Dickiſon and Holcroft. Manday, April 28. 
Tll—uueſday, April 29. = 


12 Aſſumpſit one mutual promiſe of Marriage, it was ex. 
cepted in arreſt of Judgment that no Action upon the caſe. 
no, being a Spiritual: matter: But by Atkins Juſtice in 

B. the lols of Harrtage is Tempozal, without other toſs, 
as 4 Co. 16. & Trin. 11 Jac. 1. Roll: 35. g. 4; and ita on- 
ly the 228 02 validity ok Marriage that 1s Spiritual, 
the loſs is Temporal and no rcompence in the Spirituni 
Court fo it: Allo on pzomiſe that concerns Marriage us 
Action will lie, as fon money fo Poztion, 8c. and ſo:Judg- 
ment foz the Plaintiff. Ellis accoꝛding; fo Windbam Juftice 
and all the caſes of Poztion and the like are where there as 
a Parriage and ſo remedy in the Spiritual Court: but here in 
no Marriage but only apzomiſe that if- the Platntiff mouln 
marry the Defendant within a fo2tnight, the Delendant would 
marry the Plaintiff, which is a Tempozal matter that inter- 
poſeth, which is ſufficent to ſuppomt the Action, though the 
matter be Spiritual as on Sant of a Penſion Sp deed, 
though between ſpiritual perſons is ſuabletoz at Common 
Law 3 14 Ed. 4. b. 6. & Aff. ). and the fmer cales ſhew the ſame 
difference 3 and a pꝛomile is as much a Tempozal act us a Ca- 
venant, as F. N. B. 44. A. 120, K. Alſo:mutat.ftomiſes are 
ſufficient alone to ſupport the Action ꝛ of which the Spirttual 
Court hath na Conuſans, noz is there a mode valuable conſi- 
deration in gur Lawthan marriage, to ſetis an Estate, againſt 
which the (ane objections may be made, as here fo Damges: 
But ſuit on ſuch pꝛomiſe to execute the Marriage mut de in 
the Spiritual Court, but not koꝛ the lols which is grounded 
on the agreement which is a Tempoꝛal aa, andthe ili obtaining! 
this by catching ſurmile, oꝛ of an Infant , thele ate only 
Evidences to makethem void, oꝛ in mitigation of Damages, 
and in Hub. @Theconſent of the Mather is of leſs mo: 
ment: And Moor 605. the gaining of Adminiſtration is a 
Spiritual ac, yet a pꝛomiſe of it is Tempozal, Hut. 7. Peter 
and Stafford, Hub. and 1 Roll. 22. Upon debate an Action 
was maintained; and the ſtream of authoztties being this way 
Judgment fo2 the Plaintiff, 

Vaughan Chief Juſtice fo2 the Defendant, that this ſuit 
is only ſinte Queen Elizabeths time, but an abſolute lence 
befoze, though the occaſions of it were as great as ever, and 
no Judgments of the late times are to be conſidered in re. 


gary 
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gard then the thing it feif was Tempozal, P. 14. Car. r. 
Stretch and Parker. 1 Roll. 22. f. 20.was a ſingle Judgment, 
and multituves thereof do not oblige fo , but each Court 
muſt give Judgment accowding to true inferences from the 
reaſon of the thing, and the convenſencies oz inconventencies 
of peſivents is moꝛe pꝛoper fo2 Parliament, as the ma 
good the Judgments tu the late times that were not war 
ted beloze; allo there are doubtleſs many Eccleſlaſtick n 
ter fo2 which there may de C * he 
Kings Courts. But this matter 'of the | 
moze lotitude, and in all pleadings where 
titles hiinfelf, he muft Averr hi 18 
ee 

0 
thereby Groves atid the Rami d 


. 8 


and its not ald ſhe Seder at t the urch, nor when an 296 
niſter was by: And that there wan three Zundaps between , 
and a'pzomile to tatze Pusband 1 p 
pediment, is againſt Law: And Þits/ 
band if there be no tmpeviment by! ſtied- fox in the 
Temporal Court, becauſe the weren fro only ot Ec. 
cieſtaſtical Conuſance, and chinmet be — and 282 at 
Common Law. As fo? tdiling one Perititu no alan letß; 
becaule the Temporal 8 cannot judge of this —— 


tion, whether he wer 
— — LN 70 f . 


ly intend if there be no impediment. 2. By the Eu 
the act of Marriage at the time of it ought to be — 
free without Cohertten; and ik the Yiniſter knowanp reſtraint, 
he is not to marry them; as if one make obligation to marry 
the other, and a pꝛomite to marry is the ſame, and voth as 
much violate the Barrtage : And the judgment of the Ca- 
non Law hath been fuſtable, - which is not to to be- altered yy 
latter authoitties if che teaſon be better; elle its all one to go 
aut as in the way; and this will render the Law not worth 
— Law foz 2A bn Ba Yea the 5 
ag 
were not free to plead to it more chan becauſe it was ſpirits. ; . 1 ® 
al, And 14 Ed. 4.6. Debtfox 20 l. on tontraa at 
A Nil Capit was Awarded, and whatever ia Nav: "_ 
arp 
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(13) 
90 peg pl, 


trary, is but the opinion of- the Reporter. 45 Ed. 3. 24. In 


debt on Covenant to marry the Ofendants Daughter he was 
foxced to anſwer being on a Deed, but its-ſaid that without 
Deed it ſhould be otherwiſe, and 22 Aſſ. 70. Det. Br. 134. ig 
only a tranſitom opinion, no Caſe adjudged, noz differs 
not from the fonner Cale, but is expieſly the ame, foz 
the money could not be pomiſed hy Covenant - unleſs by 
Deed, pet F. N. B. 44. M is grounded thereon which hath 
miſlead _ ſince , he x4 no. notice. of the fozmer - diffe- 

2, & 19 Ed. 4. do preſerve it, as that 


luch the — * 
is nu um; w___ ** 


was in ber power. 40 pram 
power to queſtion her foz the not 
not be perkoꝛmed by her unlels b o, 
conſideration to Lodge with me . ES 


haun and Ealing. Wedneſday, April 30. 
Thurſday, May E 
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3 be tryed in ireland, , bt no pc cue eing te 
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down in the Paper Book, Judgment tar the Plaintiff 


Niſi. 


Harlow and Brodnox. 


12 Avowry as Baily to husband and Wife fo Rent areare, (% 
the Plaintiff demurred efpectally upon the Paper Book, Baron and 
that the Marriage is not averred, ſed non allocatur, 2. The Fewe. 
life of the Mike is not averred, which by Hales Chief Juſtice 

is ill on ſpecial demurrer, but on Gerdit oz general de- 

murrer it would be well enough, & adjornatur , on Sury 

and Pigots Caſe. 


Dean and Chapter of Weſtm. and Brau ghton. Ante. 125. 


ve claim ofthe Plaintiff being confeſſed by Br, Attor- (C20 
ney under his hand, Judgment was as to the Office Forfcicure. 
pro Decano, that the Kings hands be amoved ſaving the 


right of all, and that this extend not to the Pziſon houſe. 
Ex motione Dalby. - - b 


al 6s Benet and Benct. 


* Debt upon articles to ſurrender at the Court of pud- (21 ) 
dimore, upon notice; The Defendant ſhews that notice is Notice. 
alledged at London the day of the Court held, and that Pud- 
dimore is above 200 miles off, and ſo no ſufficient notice; 

The Plaintiff replies he had ſuffictent notice; to which the 
Defendant ſaith he had not, to which the Plaintiff demurg 

and (pecially an the paper Book, ſhews that Jause Is on the 
time and place of notice, which: is not material,” but only 

put fo2 a Viſne. But by Hale Chief Juſtice, Though the time 

and place of notice, generally be not material, pet here it 
makes the Caſe and the Surrender "to be therevn is 
Penal, and therefoze he adviſed the Plaintiff to dülcontinue 

2 094,01 rr. 
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1 
12 Covenant to buily a Þouſe and cover it with Cante- 22 
livers, Juxta regulas preſcriptas, in A of Parliament. *-ey'c: 
Beach averted it was not covered with Cantelivers, to 
which the Defendant demurred : And Levins pzayey Judgment, 
which Hales Chief Juſtice granted, niſi; becauſe the very Co- 
venant it ſelf Eſtops to (ay it was otherwiſe in the da of Par: 


lfament 


— 
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(23) 


Eucumbent. 


(24) 


Execucors, 


tiament,: but were this not the Covenant it ſelf, the beach 
were too ſhot unleſsit be averred that the Act of Parlia- 
ment is to cover with Cantelivers, &c. 


Earl of Lincoln, and Clyſam in C. B. 


1 a Quare Impedit, the Plaintiff veclares that Theophil 
parle of Lincoln was ſeiſed of the Avvowſon of Bigleſworth, 

and that he pzeſentedthe Defendant,after which the Defendant 
accepted a ſecond Benefice, not ſaying of what value; which | 
per curiam is needles ; After which Theophilus died andthe 
Advowſon deſcendedto his Heir the now pzeſento? of. the Plait- 
tiff, to which Newdigate foz the Defendant demurred, becauft 
here is no title ſhewed fo the Plaintiff z becauſe avoidansbe- 
ing in the time of Theophilus is a Chattle veſted in him and 
goeth to Executom, as F. N. B. 33. B. and could not deſcend tothe. 
Plaintiff as Patron, which the Court agreed, whether in Grols 
92 Appendant; fo? it is not in the parties election to make it 
an avoldans 02 not, and the Court are bound to take 10 
tice of the Statute, 21 H. 8. cap. 13. though not mentioned 
in the Declaration : Allo the altepging he was inſtituted 
though it be not ſaid he ſubſcribed the Declaration in pzeſence 
of the Bilhop, its well enough, per Curiam, præter Vaughad 
Chief Juſtice, And Judgment foz the Platntiff, Ni. 


Turner and Price. 


JPY 4ctonupon the Cale againſt Executoz and Judgment by 
default, and a Wit of Jnquiry, & nulla bona returned ont 
Scirefacias 3 And a fieri facias with a ſcire is awarded, and a de 
vaſtavit returned, andthereupon Judgment againſitheErecato 
de bonis propriis. And now Newdigate pjayed that plee might by 
accepted zthePlee being offered befozxe Judgment ſigned, & 
per Curiam, andthe Pꝛethonotozies, it was accozded to be 
accepted on ſearch of the Pzocevents, and though Judgment 
were given its time enough befoze Execution; but eſpecial 
ly its ſo befoze Judgment ſigned, | ; 


—_— 


oO 1 — 
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Perce and Hume. Ante 140. pl. 7. Friday, May 2. 


laintiff as attomp, bungs Debt on obligation: Up- (26) 
Nr er , the Condition was that the dant and Melnccnece, 
Sanderſon, their Þeirs and Erecutors and Aﬀigns pap to the 
Plaintiff, 8c. all ſuch ſums of mony Fees o Expences, oz 
otherwiſe lald out andexpended in Chancery, oz at Common 
Law in ſuit, between Wright and in Gjectment 
of Tenements in Souttby, 02 ſhould be hereafter erpended, 
and thereupon the Defendant demurs, ſuppoſing the con- 
dition againſt Law and maintenance, being by ſuerties; 
but per Curiam the Plaintiff ought to have Judgment: Any 
Vaughan Chief Juſtice deltwered his opinion ſo, becauſe ſome 
maintenance is lawful, and by this demurrer- —— Lee og 
Juſtification is taken away; but it he had 
which Caſe the Plaintiff muſt allign | 
perfoyned what was good, viz. payment of ft: 
pemutred to the reſt, it had been well: Allo, if the Pzin 
cipal - cannot maintain, the BSureties cannot, : 
might: As 36 H. 6. & 11 H. 6. aut 3 Jac. 
cap. eſpecially its clear 3 and fecurity may be as well fo2 
money as faz what is vue, fo2 if: ann account the: 
Bill de not right ho enturs the me eee (ns 
IS fo} the Plaintiff. "2 when Rk : 5 


4. 


195 0 pl 
Manning and Avery, in 0 B. 


\Eciant Barton excepted in arreſtof JuvginntinSlander, (27) 
: laping the Plaſntiff hav moxegaged all his Lands 02 $lander. 
100 I. and that he hav no power ta bell et the fame ; ;& 
per Cutiam, Judgment ſtaied, there being no ſyacial Damage 
'no2 particular Colloquium -. of: treaty to ſell ta any pertan 
tertain; but only that the r 


"Hiller . Gore! je al May 3, 6; | 


Rover de3 tribus parvis Teniolis Ang]. Ribands, (t was ex- (28.) 


cepted in Arreft of Judgment that this is incertain 4 any Tforer- 
ſo Hales Cheif Juſtice conceived. 


1 Dominus 


Pach 25 Car. II. Vol in 


Dominus Rex verſus Corpus Winchelſey. Ante. 


llmot on 1 Car. 265. & 21 349. Ercepted ts return 
of Ceritorari ta Winchelfey to remove ders made 
by the Coxpozation againft the Land holders, pro relevami- 
ne Corporationis, 21 Ed. 4. 10. & 24 H. 6. 53. becaule this 
is a Banvatow CUrit ,. Quare Imped it 165. and the parties 
are remedileſs, unleſs there be a return: Alſo the Cem iorati 
is to the Coopozation, not tothe Loy Warden; and F. N. 
245. therefore they mult return Mich. 8 Car. 1. Dugdales Cat, 
Noyes'g opinion was they muft return where it contains. ſpe: 
cial matter of oppefſion, and is not between party and party; 
30 H. 6. 6.Cinque Ports Br. 26. Co. Enter, 298. they muft theb 
the party may dave relief otherwhere, elſe they cannot dem 
the Jurizvieion of this Court. Brewer conceived the reti 
good, that Winchelſcy is a member of the Cinque PortsnbiBeeve 
Domini Regis non Currit, and ſo cannot return; am in 
criminal Caſes 1 Car. 184. Certioraries do lie where the 
Ring d the liderty of the party is concerned, and 2 Cat. 
543+ and Telvei ton 12. and 2 Inſt. on artic:' ſaper 
Cartas. cap. 7. and in the Exchequer now 1613904 764 
its returnedthatupon occaſlonsof (ar tfozeign then being J«- 
naua Regni map impoſe Taxes,and have conſtantly levied them 
oppoſition. Raſt. Entr. 115. Hales Juftice 
they ſhouly bew ſome ſuperintendent Jurisdiction where the 
parties are relievable, as on Mandamus to Gintverſity: 


Amercement. 
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AA. 
Thomas and Sorrel. , Ante. 4 > 


N the Exchequer Chamber, Arkins Anne of C. B. ker the „0 4 eee ee 4 
Defendant as to the firft point, thattheLetters Patents . 3 
ers 560d in thaw Creation as he had argued in the Caſe of 
s and Walter, which _ he would not have argued 
hs * yo room ſo ; ty the Common Law its 
lawful to 3 ful to Pankind and Trade is the 
wealth and 1 of a Nation, and favourev again 
Idlenes, and the abuſes 8055 the faults of the uſer, not 
of the thing; and the miſchtef of Taverns appears by fe- 
veral ancient Statutes, as felling cozrupt - Ss, and 
ſuffering too Common reſozt,” and ſetting them up in ſul⸗ 
pitious places 3 and: as the numbers increaſed ſo the miſchief 
increaſed, which were mala in ſe, and puniſhable at Common 
Lawin the Eper, Leet 02 B. R. by fine Jmpzſſonmentand Pilo- 
2y, and evilrule was tnvictable : And Caverns in dach lanes are 
nuſances,but the number is not malum in ſe, but as joyned with 
the other circumſtances of ſelling cotupt, 02 leſs than Affize, 
and yet the Statute 30 fl. 3. de Colliſtrigiis puntſheth only the 
Tavernexs, and the Statute tne ra nuts mer But 
the Statute de Piſtoribus is the fl t hats up their doozs, 
which was not a puniſhment at C Lam, dur required 
an ac ot Parliament: Allo this Dtatute cautions the Uint- 
ner ſhall not be always :difabled, but that on tion he 
might by licence from the King ſell again, ſdewerh ehe Rings 
Pyerogative ta diſpente with this very Stutute; any 2 Rich 
2, cap. 1. excepts wine; which it allows not ſtrangtts to re- 
tal, l, 'obich is by the great care that was taken” to Cozpo: 
4 Ed. 3. cap. 13. finds nn "fault 
* he aces of Taverns ; the Kingrom being moze po- 
6. ap. was the firſd that put any conſiderable re. 
aint pon ſelling wine with limits; che times numbers 
and „And appointed the perſons that chall Keerice them at 
pleaſure, and in this Statute the mala in ſe werte the miſcule 
and diſozder,; the mala probibita was keeping without ficente 5 
M more. than licenced; ithele -are[prohivted* _ in oper r6 
refom the: mala in ſes lo _ miſtule at 


A HL g e on 4 5 

a g 0 
Company. and its members to det their 0 elſe⸗ 
here, within:London: v} 3 mites; [107 Po Towns: between 
London and Dover, ox Dovee| and Barwick 2 Mot all over 
England 3 and though! * samte chmee rom 


Rome 
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Rome, yet all is not ill that comes thence; but this is a Þye. 
rogative as ancient as Common Law: Alſo dilpenſations are 
as other things good oz bad as they are uſed, though As of 
Parliament are with great adviſe,yet none can fozeſee events, 
many things ſeem true inreaſon-that pzove falle in experience; 
and a beneficial Law at firſtby change of things map be mij. 
chievous, therefoze is there this great truſt repoſed in the 
King, Hub. 146. as part of the Kingdoms conſtitution, any 
differs not much from a power of equity, which is the lame 
ag to Common Law, that Pꝛerogative is to a Statutes and 
Doctor and Student is that a Law againſt ſuch Courts is 
void, hence M. 2 H. 6. 7. takes notice of this power, 8Eliz, 
cap. 6. takes notice of licence to diſpente with ſuch Laws as 
were pro bono publico, yet doth not fondid it, but rather com. 
pounds the matter; and the Commons in Parliament Roll, 
1H. 5. Roll. 50. 2 Roll. 180. du alldm this power, Cotton 470. pl. 
and on Weſtminſt. 2. cap. 10. of the ne recipiatur, 2 Inſt. 377. 
it was doubted, aud at laſt adjudged that the King might dif 
pence with it: Allo the limiting the numbers was but a con. 
jecture 3 fo2 in every pear the inhabitants on ſpecial occafions 
increaſe oꝛ decreaſe, and on enlargement by new' building, 
therefoze it was pzoper lo the King to licence atcopingiy: 
Alſo by 7 Ed. 6. many Trades-men were made-tdle-and uſe: 
leſs, wherefoze Queen Mary in her Patent refleas- ſeverely 
on the Parliament, which is recited by. the Patent 19 Eliz. 
on which the Caſe of Thomas and Walter was grounded 
which was introduced thus, that the pzoſperous Eftate -of che 
City depended on theſe licences, which King James followed, 


aud alter him on doubt of confirmation was — ty + 
Charles: Jiſo the mala in ſe may be pardoned, but nt - bib 
penced with befozehand, no2 can the whole Law de diſpenced 


. 
0 


it leaves them to the old remedy, — 

the C. may Digfranchile | 
Patent it not fo,” and this (sfuitable to the rule " | 

88, in the of Ponopolies, being provida relaxario of 

s in 7 Ed. 6. which map be to particular perſons, 
but is not reſtrained to them, | foz the reaſon there mmntionei 
extends to (ocieties : as if the thing be inconbentent to chen 
& de omnibus particularibus, is not tu be underſtuod of per 
ſons, but things, foz what concetn dintners or n 
3 ndon 


AWW | 
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London is but pubate compared with the whote 3 alſo here 
map be a certain pailed, as well to C 8 as 
to particulars, fo2 King James, pro ſuſtentatione & relevamine 


hominum miſterij predicti & pro meliori Gupernatione Gu- 


bdernantium, & c. and ſocieties may fuffer opzeſſionas well as 
particulars ʒalſa the wowgall that ſhall be free are Surpluſage, 
and contained in the Cozpozation 3 which as the Ship is 
the ſame however renewed by freedoms and the peviledge in- 
tirely Uefts at firſt : Alſo its the end ol the Cozpozation to te. 
gulate Trade, and this Law was to deal with ſuch in a matter 
of Cradeʒ this grant is warranted bythe grant Civibusde Water- 
ford, which is a maze numerous body than this of a Company, 
and ſuch diſpenſations- are as ancient as the Law it ſelf 3 by 
Queen Mary, and ſince the clauſe as that of Bellinettle in ex- 
tent of it is not wholly juſtifiable : Allo this is ua abzogatt- 
on of the Law, foz only the Uintners,of London map ſelf in 
| thoſe places: Alſo the power of viſpenſation cannot be delega⸗ 
tedzno2 is not here a Coꝛpoꝛation being a creature of Law and 
capable ofa grant and diſpenſation, and its not like Co. Entr. 
370. to? like gꝛant that ſuch as Uintners nominate ſhall ſell, 
which is a plain delegation of power 5. but there is no diſpen⸗ 
ſation granted, but this was to watt on their nomination ; 
but here the King hath executed his power by the firſt gtant⸗ 
alſo they cannot now name any but oniy freemen, who ave 
preſumed bzought up in the Trade, and kon miſeule of 
particulars, the Company muſtſuffer, as of Pulage. Moor 832 
Walter and Hangar Caſe. Che benefit to the Companp en- 
ures to particular Members, and though the Company 
bg not limited to a certain number, ſo may make too wins 
2 is. foxe(t by the abuſe at Common Lam: 
And the of Waterford fully anſwers all theſe objections, 
all the people habe an intereſt in the ſtaple , as it appears 
by the Statute of 27 H. 6. cap. 2.&:8 H. 6. 17:8 cap. 19, K 
10 H. 6. cap. 7- with which there were diſpenſativns ; ſo the 


-92:n0t ot the :continuance ir” 
2:1 ** 
this 


this was the ſole point adj Ws to 
the body take it away, ye! | | 
uſed, but its not materia 


ham Juſtice of C. B. That the Patent 9 Jac. gs v in the 
point of Creation, and in the others as Ellis did ; but agreed 
the power fo diſpence is the Kings; but is not to be enlarg- 
ed beyond the bounds of Law and reaſon : be layed theſe 
gꝛounds, that 7 Ed. 6. wag pro bono pubſico, ts reftrain the 
numbers place and oder of Caverns; and that theKing may 
diſpence with ſuch acts, is not doubted, but de modo 82 
queſtion: 3 Inſt. 237. Clhere the Ring hath poder 
not any intereft in the King. 1 H. 4. 42. 27 H. 


King cannot diſpence at ali in the Caſes of Bridges oz Conus 
lam ol Plees bythe Satute : So an 2 Ed. 6. cap. the 
King cannot diſpence being lole fo2 the benefit of the Sub- 


in aCozporatton whe fo eber; and 
1 ae power bo the 
Uintners, none wiil take licence by the a> 12 Car. 2. when 


fo 
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fo2 a leſs ſum he map have it by freedom, which wag never 
ans un cher the Aung 0d Bing dub unmengen Fr, 
- pan its not agreeable to Law q; reaſon to extend it to 
opozations, fo2 the nature of a Licence is to go tg a parti. 
cular perſon, foz ta abyogate belongs to the ſame. power that 
conſtituted, and a ation (s but as a Licence, and 
pozations do rather enneavour their own gain than the public 
good 3 and the fewer the better, and licences fo2 all that are 
oz ſhall be free is againſt the nature of licences ; Allo this is 


w map be 
the NRudent Laws 


and all the 


(30) 
In Error Br. 
117. 


Hobland and Hales. Tueſday, | 
© May. 6. 9 85 


el Enquiry returned in action the Cate aft the. 
Defendant, an Attomp of B. R. ext at the Dofenvane 
was dead, ſed non allocatur, fo by WYd' aun 
he dying the day ofthe UAltit or Enquit 
e e e ne 
| ce ' ft were 
the Plaintiff, * 


Foorth and Ward againft Walker in GR. 


i 
N Debt on Sheriffs bond on condition to appear | 
R. attoming to tuſtom at ſti ben, tn ier - 
| ac Suge. tn th 


» 
* , 
5 77 © ? 
'S £7 
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gation is void; to wh nt 
0 
ade t * ch the Plaintiff 
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contrary to theStatute,now deroule 23 fl 8. ap. 0 4 Tho 
Hollands Caſe, and Dyer 119. Pl. Com. 65. is u pattitiddat 
Statute and is not pleaded; and as to the laſterception Wind. 
bam ſuſd jt had bern a conſ>erable point, deim to rar to 
a _— etiam, &cc. then 11 — 41 to the Cu- 
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| the Loadis, but this being moze proper fo Ie 
Adjornatur. 


Leanes a Cox, Aninifraen, &c. of col. 


(33) N Debt on a Bll of 20. l. as Adminiſtrato? of Cole, the 
Le Defenvant pleads that Cole 1667. entred into bond ta 
pl. 38%. m of 500. L and that he retains this, and hath no afſetgulrra,, 
— The Plaintiff replies that this bond was fo! perf mance 
covenants and none was bzoke,the Defendant rejoyns the par 
ticulars, and avers that the mony was not paid, the Plain- 
tiff ſur⸗rejoyns that there was only this 40. |. & 6. s. * 
teref to be pald, and that the Detendant had moze in big 
hand than would ſatisfie it; but fraudulently Say the bond 
on foot, to which the Defendant demurred as a departure, 
and the fozfeiture being confeff, the acceptance ot a 1— 
ſum will not ald, which the Court ag ed not! 
1 Cr. 491 the taking of leſs ſum, having been 
a Devaſtavir,andJudgment fo2 the Ple afhitii 


„ Wotkhouſe and Simons, in C. R. ele, 
day, May 7. | 


A eon upon the Caſe by the cn * 


C. B. againſt 1 NIA 
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l a habet, 


nobi⸗ ; but its not u 7 Tt ; 79 5 
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be e by Bargain and Sale: 8c. Alla its not (at that any of 
the thiee lives of the firft Leaſe wore in being, which it was 
ſaid he ſhould, but adjornarur. 


Rot. 505. in „ B R. 


Is anon pon rhe te m_—_— Namen as Amin ( 36) 
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Bromficld and Tiege 1 : 5 


1* Treipals the Defenvant juſtifies by cirfiom fot veitt 4 ) 
in a Mann, and to habe recompence,- &c. and that there: Cui 

upon he deſtrained, whereupon the Plaintiff-demurred, be- 

cauſe no cuſtom'was alledged to diſtrain fo2 this the on the 
marking the Cattle, 8 per Curiam, he ought to var « 
cuſtom, but in the Caſe of Teukesbury it was. 
adjudged, that cuſtom to tax fo2 repairing Bibges Was ſut⸗ 

ficient without a ſpecial cuſtom to diſtrain, and Judgment 

fo2 the Plaintiff, Nifi. 


Lucy and Levingſton. 


1 Curteis Clamans titulum by reverſal of fine, not (38 
ſed legale titulum is a breach of Covenant to 1 Covenant. 
againſt all claiming title under Sir Peter Vanlore, per Curiam 

on Hub. 35. pl. Tiſdel and Eflex, the words of the Covenant 

being perſued, its ſufficient whether the title be lawful oz not, 
though damages be more 02 leſs, actading to the title; and 
Judgment fo? the Plaintiff. 


P 2 Hanſlop 
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Aſſump lit. 


wal 39000; 2 581 „ en da 
Hanſlop and Carter. M. 24. Car. 2. Rot 478. 


Rro? of Indebitatus Infra pro diverſis mercimoniis ante 
tune venditis, not fed Infra was viſallowed, per Curiam, 
Przter Twiſden, who held the Action founded on the contra, 
and this is Erroꝛ below, but being after Uerdict, Hales Chief 
Juſtice and Wild ſtrongly that it was nut Erroꝛ. 2. Etceptioh 


Erro: below; as to the firſt, the Aſſampſir is che ground of 


the Action, and the contrac is but inducement; && indebitatus 
pro vinis, not-ſaying where ſold its well enough,” but if any 
place be alledged that is not lafra its f11;'and the contract fs 

only to aſcertain that its a debt by a ſimple contra; - not by 
Bond 02 Judgment. Judgment Aﬀirmed, Nifi. © - | 


Mildmay and Cage. Ante. 


* debt on obligation the Defendant pleads the Statute of 
23 H. 6. and that it was alia forma, being to anſwer the 
ac etiam Billæ, &c. to which the Plaintiff demurs, becauſe 
bound to anſwer one cauſe in the Crit is ſufficient, and the 
ac etiam id taken notice af as the courſe of the Court, any 
ber can the ide boing in Pale cennretiont,! he 
condition of the Bond to anſwer ac ctiam Billz dt 100. l. 
in placito Debiti is void, being another Crit, but if the Writ, 
were in placito Debiti, 02 the Bond taken only to anſwer the 
CUrit in placito Tranſgreſſionis, it were well enough, and & 
nil capiat per Billam wag awarded. . * 


Dominus Rex and Gregory. 


IR William Jones pzaped Judgment on Raſt. Entr. 650. 

& Kell. 96. & F. N. B. 99. In an adton upon the Statute 

quod Dominus Rex Queritur , which the Court granted, 

II 

R e und 
Reſpondeas Gale was awarded. a 
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in B. R. ee auen In Attac 
out of Chancery, and u gil as a 


Raindal and Riddal. Tri rin. 24. 0 Al | ; 


ang the Defenvans at im the lid eta Ken (43) 
and the queſtion upon dem . en e 


to the Pit tube, beth 4 rg anted did ar Gavelkind 
Lands in Kent hall 2 at the Common 1570 ? And he 
ſaid they ſhould do ſo, Dower Fitzh. 113. 11. Ed. 3. Dower 
Fitzh. 85, Perkins 84. pl. 435. as wheteits a Rent de novo and 
not by pꝛeſcription, but the inclined 4 75 that this 
Rent wall go accowing to the cuſtom: And 7 38. 21H. 
6 11. the meſna {leh ant of Fog Sand, 117 Fünb. 
E 28 N wg Ur. 3 e 5 12 


bots 3 "ov there can beno 
the 8 are diſtince. Ns 


Welch 40 Bel 


Reo; of Judgment mas aff Ahe 
an Infant aud appeared by Attomnp, 

elt verificare, if no enoug 110 be porn & 
hos paratus eſt verificare prout Curia 1 &c. in 
reaton its well enough, being but of the ſathe impodt as the 
old Entries; and Je can generally be Kuen beredh, 
3 
0 ecators p and W: where 
Infancy df one Executa1 reverit the whole Judgment. Put in 
regard the Withoztties were expreſs contre, thatits il. Ad- 


jornatur. 


166 Pack 23 Car. II ER Vol II 


Dunſdale and Iſles. Mich 24. Car. 2. Rot. 60 * 


(45) 1* Treſpaſs the Defendant juſtifies by diſtreſs foz Rent 

Treſpaſs, of Leſlee at Will, the Platntiff replieth that befoze the 
Rent dap the Defenvant made a Leaſe. foz years to begin 
preſently 5 the Defendant rejopns that it was agzeed, that 
the Lefſee foz. pears chould not enter till alter the Rent day 
abſque hoc, chat he entred befoze ; to which the Deferidant 
ſur-rejoyns that he entted befoze abſque hoc that it was o 
agreed, to which the Plaintiff vemurred; and the Court dolib- 
ted the Leaſe tod years is no determination of the Mill without 
notice, no moze than an Utlary, which on 5 Co. 116. b. Olands 
Caſe, doth not determin a Leaſe at Call, without ſeiſure ; 
Allo Hales Chief Juſtice ſald he had known that Leſſo} could 
not determin his will till the Quarter-vay, but the Court 
held this voubtful, and left that to lle a ſleep. Twiſden in- 
clined the Leaſe at will was determined, but the reff contra; 


& adjornatur. 


Harlow and Brodnox. Ante. 


WE A * Court conceſved the averment that the Defendant 


as Batlifi to the Þugband and CUife, did avow foz 
fo much Rent arreare to the Husband and CUife was a ne- 
cefſary intendment ; the CUife was living, fo2 if the were 
not he could not avow, but muſt juſkffle. But Sir Willia 

Jones fc the Avowant , ſald the difference was, that where 
its ton Fealty, Þomage 02 things that cannot be had he muſt 
ſuſtifie 3 but koz Rent he may diſtrain: Alſo ut Ballivus ig a 
good averment alone, no iſſue can be on it foz want 
of place ; but the parties agreed to amend and trp de novo. 


Hill and Coole. Friday, May 9. 


(47) Erjant Jones excepted againſt a Pꝛohibition in C. B. on 
Vent 30. C Marriage ot his CUtves Sitter, nottaithſtanding 18 Levit. 
13, upon 2 Inſt. 633 having the ſame reaſon with thoſe that 
are fozbfoven in equal degree 18 Levit. 16. and the ſame 
pin as the Pꝛothers Mitte: lo 19. Canon of Cle- 
ments Conſtitut. and the Table of degrees 16 Eliz. erpjefly 
mention this degree fozbidden, lo the Canons 1 Jacobi con- 
firm, and(ois the Judgment of Convocation and ot Parlia- 
& ment 


Voll. Pach. 25 C. II. B. R 


ment. 25H. 8. cap. 22. 8 5. 3. & 28 H.8. cap. 7. & 15. The 
Wives Siſter is mentioned to be prohibited; and Vaughan 
Chief Juſtice ſatd that ſince 32 H. f. cap. this is a conſiderable 
queſtion, but before it was without queſtfonunlawful ; but the 
Canons cited are but particular err 


19 Lerit. 18. not to take a Þarlot Iiving the Cite, So not 
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A Ak — rar par 1 en but only ſuch as 
Gods ? ted a prohibition granted per Curiam. 
But Trin. 26. Car. 2. &. B. 6 Condittation bas granted ater 
hearing Cibiltans. 
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= 23. in debt under 5 |. foz ſeiſure of Stufs in 
orwich of 40 l. value, becauſe the matter was difficult 

and of ſuch value. But by Vaughan, be the ſeiſure of 
what value ſoever, the damage ſued fo2 being under 5. l. the 
Action is below ; alſo this Statute, and Car. 2. were fo2 the 
Plaintiffs benefit, who ſhall not be pꝛejudiced by the Stew- 
af Damcers returning the Cauſe hither on Habeas Cor- 
pus, et . And albeit the Officer hath election to allow oz not, 
— the Plaintiff ſhall not be pejuviced : and by Vaughan 
no 


(1) I. C. B. Serjaut Baldwin oppoſed a Procedendo on 21 


Ellis the Cauſe muſt be remanded alſo; and if there be 
Juriſdiction the Defendant may have a Prohibition. Atkins 
contra and Windham, here being a return, and it doth not 


re 
vided, Adjornatur. = * 


Hammond ill G 


Coun. Baldwin pas atowance of # a Wirit of Erroz 


Adjornat ur. 
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Mz in C. B. Nhe Superledes after Exeeution ( 
exeeuten by ſeiure, and Nr the (ale; of the Goons, Br Er $5: 
upon 2 Rolls 49. f. „ & 1 Roll. & 94 e of cutios 
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Holbage and May cock , in B. R. Ante. 
Hull. 24. & 25 Car. 2. Rot. 915. 


Rr of Jungment in Ejectment that one ol the De, 

i 3 ” renvants in Hill. Term appeared, and the ſame Hill. Teri 
: (not ſed tempore comparentiz ) was an Infant , and is by 
Attoꝛnp. CTs which the-Defendant in Erroz/vemurred ge- 
ſubſtance: und though it were not a ſpecial demurrer t this 


Witrong and Balany. Monday, June 2. 


(6) INC. B. on ſcire facias againſt the heir and Certenants; 
walls | The Defendant after Return ok the Sherif-pleavs he 
Veaeben zor. ig not Certenantz to which the Plaintiff vemurs by Say; 
becauſe upon 3 Cr.8.72: Blood's caſe he is Eſtopt by the She- 
riffs Return. 2. This is a ſcire ſacias into a Welſh County, 
which is well enough to prevent failure of Juſtice in Execty- 
tion; though as 1 Co- theſe Courts ſhall not 
be ſubſervient to execute Judgments below, 2 Cro. 484. & 
1 Bulſt, 54. Hall and Rotheram. 1 Bulſt. 156. Bedo and Piper 
Allo Co. Entr. 181. fo; Dower this Court may on unques 
accouple mite to Wales, much rather on Execution; Bald- 
win ko the Defendant: The Law and pꝛaaice hath ever ſince 
3 Cro. 872.. been contrarp, as appears by Co. Entr. 620, & 
622, 623, & 624. where the Tertenancy is traverſed t and 
4 Eliz. Dier 212. the return upon a Capias is traverſed as 
to reſcue, 3 Cro. 859. its agreed the waſte is traverſable on 
return of the Sheriffs. - 2. Upon Judgment in this Court 
no ſeire facias can go the Sheriff of Montgomery, notwith- 
ſtanding the authoities befoze cited, which were only where 
the perſons firlt 1tvev here as the Bail that was put in here, 02 
where there is a fieri facias into any County in England by 
Teſtatum it map go thither; and ſo may an Elegit of Lands 
whereof trial was in the County adjacent 3 and ſuggeſtion 
that the Lands are in Wales, and Jſſue, not triable there. So 
the Execution in Wales is but a conſequent of a Trial in the 
_ 9 — = this is a —_ practice. Do in 8 
uare Impedit Bilhop not being ſubject to the Inferio! 
Courts; but though fieri facias map charge perſons that have - 
complied with Judgment here, o; appeared here, pet no Al 
thozity warrants an Dziginal ſcire facias againſt the Terte- 


. nants 
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Ne 
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nants in Wales on Judgment here. But as Williams Ca. 
13. Car. 2. this Court ſhall not execute Judgments 
in the Gzand-Sefſions, and 5 Eliz. Cap. 23. gives the ceaſon 
Capias Excommunicatum on Excommengement in Wales 
lieth not in B. R. becauſe ſuch Capias lieth not into Wales, 
and ſo its adjudged expꝛelly Godbolt 214. pl. 
Vaughan Chief Juftice (aſd in the Loꝛd Bueklies Caſe it wag 
agreed an Elegit tieth into Wales, and ſo doth Execution up- 
on a Statute Merchant; and there is no way but by ſeire 
facias to gain Execution of the Judgment; which the Court 
agreed. And Windbam ſaid it had been adjudged that as well 
an Elegit as Executiou upon a Statute here lieth into Wales; 
allo that Breve Domini Regis non currit in Walliam is in- 
tended of Ouginals not on Judicials: Alſo the Court agreey 
ſecondly that a General non tenure is not pleadable but a 
Spectal non tenure by leſſee fo years is pleavable, which was 
ſolately adjudged in OB. fo2 elſe his poſ- 
ſeſſion would be diſturbed by Ejectment ; and Judgment fox 
the Plaintfff, Niſi. And Robinſon Pyothonotary ſaid, That by 
Utlarp of a perſon in Wales, if he appear here, the Court 
will foxce him toplead here; which was not denied. | 


Nitingale and Lein. 
* debt againſt the Defendant as apminittrata, e ( 


pleads that 24 Jan. 23 Car. 2. ſhe had firſt notice of the Admiufftra- 
on, and that befoze this che had paid! all ſhe had, and 
hath no affets ultra; to which the Plaintiff demurred by Says, 
becauſe the Action ſaith Summonita fuit at York befoze, and 
parties and Sheriff being of the tame County, ſhe is Eſtopt 
to ſay the was not Summoned having pleaded, and though 
the were not concluded by this Recital in the Count, pet ſhe 
is by Teſte of the Dziginal norit in the ſame County, there 
never being poof of notice of ſuch TTirit to the party: but 
Dyer 32. pl. the Executoꝛ muſt take notice of it at 
his peril. And its as hard that ſtrangers muſt take notice 
of Execution in the lame County, which biuds Soods by the 
Teſte into whole hands ſoever they come after and Samvel 
and Pees Caſe in Ejenment of a Pouſe in Middleſex +658, 
in C. B. on Special: Gerdi the Caſe was arguen by Ser⸗ 
jeant Says, a Man Recovered by debt in London, and on f. 
eri facias there & nulla bona returned; and-befoze the Tes 
of the Teſtatum into Middleſex the Defendant ſold bis 
Houle there, and the ſale was adjudgedgood, being in ano⸗ 
ther County than where the n but it it nden 
2 i 
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in the ſame County the ſale would be votd ; alſo it will be 
to to give perſonal notice to every Executoz; a 
fo they hall take notice of all Counties, of all Bonds we; 
Its far eaſter to take notice of a Crit brought in the ſame 
Countyz and if he be not Commorant in the ſame County, 
he may plead it, as 2 H. 4. 21. by Richil and Pl. Com 279, 
muſt intend notice in fozefn County, ſo Trin. 21. Car. II. Met 
lor and Overrons Caſe in C. B. was adjudged, 
2. On the ſame difference Derjeant Jones foz the Defendant, 
That the matter of the Bar is ſuffcient 3 and as to the ma 
ner its alſo good, the firſt Suit being the Plaintiffs an 
without pzivity of the Defendant : and therefoze as Hub.68, 
Richards the Oefendant is not bound to take notice of it, 
And Paſch. 25. Car. II. Gamp and Smith in C. B. in aum 
to carrp Goods to Hull, want of notice by the Platmtiſt o 
dis coming to Hull was held ili being neteſſary to beto | 
fendant, but on pꝛeſidents adjudged foz the Plaintiffs : al 
the Defendant were bound to tane notice, it were ſufficient 
toffle a Declaration; and Summons were needleſs: gud 
on 5 Co. Mallories Caſe, leſſee ſhall not take notice of bar 
gain and ſale tf given; fo upon demands and re-entries 
ngtice muſt be given: alſo till the TUrit be Returned its no | 
certain Recow, no2 the Party cannot ſind it: and on 1 Eliz. 
Cap. 7. in 7 Co. 30. its reſolved that the Oziginal not Re 
turned befoze the Kings Demiſe is gone, being not depen. 


ing before 2 alla the Sheriff. may puivately keep the Tic 


122, | pleaded fully 

miniſired beloe notice, and held good: and it mut be 
intended that the party was of the ſame County where de 
was: Summoned; and ſaying the had no notice, is the: ſame 
as to ſay (he hav no Summons; on filly Admir 

die brevis pleaded want of notice is nat material; And 2 N 
4. 27. is that notice muſt de on non Commorancy.s but it 
faith not that the Exetusoz 1s bound to tante notice of the 
Whit purchaſed out of the County, though executed in the 
fame County; but by Summons of the Sheriffs any AL 
ſets Br. 4. relies not on the Commozancy * any Mellor any 
Overtons Caſe, albeit adjudged fo2 the Phatuecff, "ag 
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inclined with me; and in Nesbaſton and Solers caſe the 
Court were of the like Opinion 3 Vaughan Chief Juſtice ſaid 
the caſe of Melior and Overton was avjudged foz the Diets 
tiff, though on the various Migrants Fog the Defendant had 
Avminiftrey befoze the Crit purchaſed, they incltned at firſt 
„but the reaſons are fv ſtrong, and the incon⸗ 
veniencies fo peffng', it the Executow oz Avminiſtratozs 
Hould not pay after Tetee of the Oziginal, that it would be 
almoſt impoſſible, fo the Erecutozs cannot know of the Crit 
but in the Office where taken out, and if he doth that, Cill 
Tone. in of 2 till * Re: 


pap 
then Summoneas, 4c, which is ſufficient notice: Nie 
Ouginal in the lame and another County is all one, hee 
being no (ach Precipe actually made; wn there be! 
cafes of the ſame " arondentence and pet "BY 
mut relate to the purchafing of the Writ, theke! 
ſafe to alter the Law, and upon char groun 
Overtons caſe was adjudged3 and upon theetledneſs of the 


Ackitfon 2 Cro. 10. lt ui ia 442 . 25 85 b. ad. 

2 Ty 8 2 SEE debita forma 

mmiſſa is ſufficient ; e notozies ſaid, That 
1 eu Abmukrro ; 


they did generally enn die brevis, with- 


Yen. Tt was [ G 4h k 50 
bund bur et 19 rein t 
nion. Sed Ad jornatur. X 
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Records, 


QErjeant Jones pzayen the entry of a newRecow, as of three 

years ſince, the Roll being accowding to cuſtom deliveren 
out by the Pꝛothonotoꝛies tothe Attozny to enter it, appearing 
by the Docket and Paper-Book that there was ſuch a Re- 
cow, ſed non allocat ur, btit on Action upon the caſe per Cu- 


riam lieth againft the Pzothonotozy fo2 delivery out, ,vichis 4 


at his peril. 
Mudd and Warren. 


C appeared by the Sheriffs Return that a Superſedeas 
came befoze Execution, but in it came alter Goods 
ſeiſed, and befoze Goods ſold, but the Sheriffs had ta- 
ken ſecurity foꝛ the Hur, and diſcharged the Execution, & 
per Curiam a Superſedeas after Goods leiſed is a Superſedeas 
as to ſale, but the Sheriff having recetved the Pony oz taken. 
Security this is not diſcharged by Superſedeas, 1 the She- 


riffs mult return the Pony into Court. Sed Adjornatur tg 
examine the firſt return. | 


Richards and Cowel, in B. R. 


JA agi onthe caſe on policy of maren by Bargain and 
Sale of 100 J. on three ſeveral Ships, to continue onlp 
till any one «them RING, e bn roi the 
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Cu rteis and Bourn. 


ah Court ad vey mi i £9 him 


not being certified. its well enoug 
1 e bh 0 aw ie 
8 an 

Writ of Ereut allowed; but u 


Child and FE ant agai int Blot. T ee, 
June 3. 1. 14 1 


1 debt tu Rent bn Nil. debet pleaded in £ th and: tried (13) 
in Hill. Term, & puis Das, Continuance; the De Abatement: 
fendant pleads that one of” the Plaintiffs releaſt , and fo 

p2ay the Jury map be diſcharged ; to which 2 Planriff de⸗ 

murred, there _ no place — the Releaſe moe. Allo 

Co. Entr. 517, & 518. in a Qui 

of Lincoln: t was pleaded — 


Jnſtitution and 1 

Briefe al eveſque awarded being pl 

day, and befoze the dap in Bank, 

and on 2 Cr. 261. pl. bel the want ye place bert 
fatal: and on N 36. 2 in Como 1 3. K 
3 Cr. 49. pl. 4. the contlu 2 Judgment ſi adio, 
and not to the taking of the Jury, 1 Brownl. 145. Lane 


= Yelverton 121. & per Curiam, Judgment fo} the I 
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Aſhenden Ane Sir Chriſtopher 


„und ig "faffictent! demanded On — 
the Court anceev, W e * 
mand, unleſs the Pony be to be paid to a Ta e | 
on demand, as upon a collateral promiſe, as 7 Co. 
Maunds caſe 3 02 88 eds 10 ve a N it 13 be dated 
Specially t on 
eſt. factum, Pay ood is Contra by Atkins Juſtice, 
dae Silenen g dels any. a n lan 5 
the a t 5 and n e 
and after d promiſe to Een ; f 5 this ca 
licet ſxptus is ſufficient, per Judgment for the Plaintitt. 


n and Smich . 


te, the cyerfio 
tu d of other part ad 
. 


and its all 
one as a limitation till marriage, and if marriage then over 
which is god enough, ſo Johns Efiate is out of doors; John 
and Mary dying befoze William. 2. A8 to William its as a Fine 


ievie tothe uſe of Conuſo oleh Remainder to his heir, 


the heirs of that heir which are ſufficient words of purchaſe, . 
on 1 Cro. Archers Caſe. Alſo the contingent uſe of the Fa 


ſimple 
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in _abepance is not in Feofftes, no} in nubibus, berauſe there 
is no bodp to take it, therefoze muſt reſozt-back to William. - 
3. The Leaſe and Releaſe, though it do not deveſt the Re- 
mainder, yet it confounds the particular Eſtate , which doth 
as much deſtroy the contingent as a ſurrender of the Ten- 
nant foz life befoze the contingent happen; however the par- 
ticular Eſtate fall by death oz otherwiſe , the contingent is 
deſtroyed ; otherwiſe many ſettlements would be ſhaken on 
this reaſon, 1 Cr. Pigot and Smith ; fine by the Ten- 
nant fo lite, and he in remainder deſtroys all contingents ; 
but bat gain and ſale by a bare Tenant fo2 life would not 
deſtroy. 4. Ls to the other part, it depends not by way of 
Renjainder , no2 ariſeth out of the Eftate of William, as 
Fenwicks caſe was; but as 9 Car. 1. Earl of Kents caſe 
and Ventris tale this way a future contingent 
tiſe thit could not be deſtroyed by Feoffment of William, 
noz doth his Leaſe and Releaſe ſuſpend it becauſe ag 
Dir Edwards Cooks caſe, Godbolt it doth not appear 
that this was upon valuable conſideration, no2 no notice, ſo 
being by grant a F ſimple paſſeth, determinable when the 
coe N 'S, | pF WS 4 
_ Twiſden Juſtices: conceived the Leaſe and Releaſe do not 
2 the contingent, in regard the Þme piivity tematns, 
the eleaſe being without vatuabie confaveraion , and the 
teeheold is not diſturbed ; which by Wild was agreed, where 
the ule is in grols, as upon Janes part; but comra whete the 
uſe is on contingent Remainder 5 as in Win part; as 
on conveyance by A. to B. foz life, the Remainder to the next 
Heir, 82 firſt Son of B. and his Hetrs ; till B. bath a Son the 
uſe returns to A. And by ſurrender of B. the contingent is 
deſtroped, and | Garret and Blizards caſe'it was agreed, 
y a-confounding of the Etate fo2 lifes though the leiſmn 
e not diſturbed, the conttugent is gone. So Hales Chief 
Juffice and Wild being contra T Winden. Adjornatur. 


— 


Jennings and Clenial. Hill. 22, & 23. Car. 2. 
pI Roll. 36, „ aber 11 
12 Treſpaſs ot breating his Cite, called ending Key; ( 
- The Defendant pꝛeſtribes that omnes Legei Domini Re- Freſctiptter. 
gis time out of, &c. uſed to land Goods of too great Bur - 
then in the Lands avjoyning 3 and fo2 the Plaintiff Uerdic 
was, & per Curiam the pꝛeſcription is good enough on ex⸗ 
ception in arreſt of Judgment, * a Nil Capiat was 
a 2 ut 


rr 
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but on Certificate of a Court quod habetur time out of 
mind Quzdam Curia de recordo, not laid by him, and hig 
predeceſſors, is ill. | 


Willoughby and Skinner. Paſch. 23. Car. 2. 
| Kot. 144» 


lee 12 Trover of Goods, value 500 1. of which by wong the 
poſſeſſion was Denego's, who became a Bankrupt, and 
ſold to the Defendant, and then the Goods were recovered 
from him, then a Commiſſion was lued out, and the Mony 
aſſigned to the Plaintiff on Special Uerdict ; Barwel fot the 
Defendant conceived the Goods being the Rings, and fol 
by Denego to the Defendant wzongfully the moiety was not 
due; & per Curiam Judgment fo2 the Defendant, 


Cockam and Halc. 


ÞE Queen Szants a Peſſuage and all her Tithes in 

B. thereunto belonging and uſed; and it was found. 

that no Tithes were emilſed: on Specjal Gerdi the Court 

conceived the Tithes paſſed not; Alla ſeveral bargains any 

ſales are ſafſy Debito modo Irrotulato; not ſaid in t 

months; which is well enough in Uervic, but not in a Pleat. 

and Judgment foz the Plaintiff, | 
: 1 , M4034 2 . 

Wilſon and Robinſon. Modern Rep. 100. pl. 5. 4- 

A. 2. g 


Eviſe of all his Tenant right Eſtate # Brigend to 

I. S. on Special Uerdict was conceived by the Couſt 

to paſs a fee 5 notwithſtanding Wilkinſon and Mervels caſe 
x Cr. 447. in Devile Fitzh. 20. being as Deviſe of all his 
Copyhold Eſtate oꝛ Freehold Eſtate. which paſſeth fee, ſo of 
all my Eſtate in the Tenant-right : allo at the end of 
every Deviſe there is a Rent granted foz ever, but being 


jopned in Deviſe with all thoſe Lands taken u Fa- 
ther of the Deviloz of the King, and all Þouſe 1 1 


&c. belongs 
ing to the ſame, its doubtful ; Et adjornatur. 8 e N 1 
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Cole againſt Tertenants of Forth. Paſch. 2 6 Car. 2: 
Rot. 392. Ante. 


N Scire facias, Quare executionem non, on Erro? of 

Recovery in waſte The Defendant pleads in bar 
quod executio non, and concluves quod breve caſſetur: and 
now the Defendant pzayed Execution; which was granted 
upon two preſivents on demurrer to ſc. fa: where Execution 
was awarded: alſo upon Shalmers caſe 
in debt on obligation in London ; the Defendant pleaded it 
atoſe in Eſſex, and pzayed the Attoꝛny that the Plaintiff might 


be examined, not concluding in bar 02 abatement ; to which 


the Plaintiff demurred in abatement ; the Defendant joyned, 
ex quo ipſe ſufficientem materia in Barra allegavit It was 

ed a plea in bar, the plea was quo ad ſenſinam that the Ulrit 
was inſufficient, and the ritt being only againſt the Ter- 
tenants, and not againſ> the Avminiſtratoz koz the da⸗ 
mages, Execution was awarded per Curiam; but Hales Chiet 
Juſtice (aid, Pad it been to have Execution againſt the Ter- 
tenants, and alla damages againſt the Defendants Ad⸗ 
miniſtratoz, it had been only anſwered in part, and ſo Juvg- 
ment of Execution would be Erro 3. it was allo agreed that 
whether plea begin in bar, and conclude in abatement 5 oz begin 
in abatement and conclude in bar, the plea is in bar. 


Foorth and Walcot. Wedneſday, 2M 4. Ante. 


pe Defendant not having pleaded the Statute. of 

1 23 fl. 6. Cap. 6. the Court conceived the plea ill, but 

it might be pleaded that the Bond was by Dures Br. 19. Da- 

res, being in other matter than the Statute alloms; alſo 

the Statute makes the Bond vold * the n. IO 
ment fo the Plaintiff, Niſi. b 


Menlec againſt Guy 5 Loyd. 


N Utlary after Judgment in debt on Obligation, the 
S 

on 23 Car. 2. Cap. 20. 6.4 

but the 9 6 d. A cor and 

this being withdzawn maped a . — 

of the Atlarp, to effect his 2 being by Habeas Corpes 
remove 


. 


— 
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(23) 
Aſlumphit. 


removed by the Defendant 3 which regularly cannot be with. 
out ſatisfaction 3 & per Curiam, nothing can be done compu 
ſary but by compomilſe, fo2 the agreement to pay will not a 
mount to a diſcharge as to the party, though the Utlary be 
pardoned as to the Ging; no2 can the Juſtices below dif. 
charge him now being removed. Sed Adjornatur to my 
diate. : 


Dixon and Hanley, in C. B. Thurſday, 
June 5. 


N Action upon the Caſe on Aſſumpſit, in conſideration the 
Plaintiff at inſtance of the Defendant would change tie 
Þeifers with the Defendant, he aſſumed to pay 20. s. And 
nother Iſſumplit in conſideration the Plaintiff had changed 
at the Defenvants requeſt two HÞeifers with the Defendantz 
to which he pieavs tender of the 20.5. not ſaid when, ſo it might 
be after the Acton bzought. Aiſo 2. its ſaid the ſeveral promiſes; 
if made, were fo2 one and the ſelf-ſame cauſe and exchange 
which is no traverſe no2 confeſſion, no2 is there any aber 
ment to make it good; therefoze on demurrer the plea 
ill. Newdigate fo the Defendant waved the plea, but & 
cepted to the Declaration, that there is no time of the & 
change, noz any requeft, no2 any averment on the Afſumpſit 
that he would oꝛ that ever he did exchange; and the other 8 
executed, fo no conſideration, and theſe ſhall intend ſeveral 
erchanges. The Court alſo agreed the Plea ill, and alſo the 
Declaration as to the firſt pzomiſe, it being intended ſeveral 
exchanges, & dicit quod excamſit, not ſaid when, o? in conſider: 
ation ok, o relying upon the pꝛomiſe, is no ſufficient aberment; 
but the later pzomiſe is good and needs no averment: Aſo 
on 3 Cr. 888, obtulit ſe to pap, neevs not, ſo it de Neabeu g 
was always ready, ann pet is to pay, and bungs the Hon? 
in Coutt; but Judgment fo2 the Plainciff as to 20's. and 


"ow" 
> 
1 


coſts being on demurrer. 
Sir Henry Journinghams Caſe. 
N de. fa. againſt Tertenants, he pleads non tenureh aid 
3 Cr. 872. pays the Plaintiff. may take Jubgient 


reply 3 which the Court grantev, and caid that 10 Spill 
Wound ure he unit reply mm net tue Jabyment, en mcc 


Twiford 
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__ I. wor cnn Hare pup 
the Judges ligning the" pete, that f 
Fader 3'& per Curiam, it way 
Cap. 9. . 19. 


2 
Thomas ant Sorrel, Ante. 4 6., 


ot Harm 4466 1A the Exchequer Chamber "Baron Laage | 

. 885 I rule = the King mar dilpente tinlels'r 

j pro bono publicb, q malum in e * tely 
Statute, as Lit. Co. 129, and 2 Roll, 179. 
75. and'this 1s nat of the: nature dt eithet u. 
ver declared a Nulance, as new Buildings w 
foe 9 Car. 1, in the Star- 
35 Eliz. Cap. 6; which was at; oblolcre Statute; 
they could not be ſet fo this 
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pet'Moor? 
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rgument 11 H. 2. 12. ſaith the true 5 
in the Cale of cre! gan ical g has malum 


probibirum. 2 Wild Julklce of R 
excuſat, (b could fay nothing nem, but concetved,” x. 


a goon Gant in the creation. >. Rt not gone by yeah ofthe £ 


R. 3. The Pzovſſotn 7 Ed. s. doth p ede Car 

ſo Judgment ought to be tan the! t, this fo the 
encouragement ofTrade,agatnit which the Statute 5 Eliz. cap. 
4. was held by Keel. CH. Jul. fit to ester anda Stat. 
az grants that are againſt Trave, png as Lon in 
couragement are favourable z Cade being as in the circw 
tation of the Blood, the leaſt obſtruction puts all ints vdo. 
der: and there are voluminous Laws fo2 regulationof 


not derogate from thelegality of the Trae oz profeſſion :_aiſo : 

Stow 609. Utntners were Encozpozate by Ed. 3. - Aiſo .— 
up in By places and Allies were puniſhable at Common- 
Law; and are ſo now in London. And as Inns and Ale ouſes 
may be ſuppꝛeſſed notwithſtanding bis Licence : Alſo the re- 
ſtraint of the Statute l pe not in the particular mil. 


unleſs when. he wete free he mi * 
ever finre it. was never q it p10 hoop goon 
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diſpenſed with, and the confiruction muſt be now as the lah 
was 9 Jac. without regard to the miſchiefs of the revenge 
ſince, fo2 the King never had this revenue; alſo multtplicatign 
ok perſons in every Trade deſtroys it, therefoze they cant 
be pꝛeſumed to increaſe the numbers, 23 H. 6. Everp Cop 
poꝛation elects their Bayozs, pet this makes them nor 
ces, but the Kings Gant 3 ſo 49 Ed. 36. thoſe that are Fre. 
men in ſuturo, ſhall be exempt of Coll; alſo the place is not 
erempt, but the Uintners in it, the pziviledge is all over ug 
land. The thirdpoint depends on the legality 02 illegality of 
this. As to the ſecond point all powers and Commiſſſong 
determine by the Kings death; ſo Stanf. prerog. 3ob. of I. 
cence of alienation, but this Charter only reſfozes the ancient 
liberty that was taken away by 7 Ed. 6. ſo to be favourably ta- 
ken. 2R.3.4. F. N. B. 223. wonking as a ceſtitution, and 8 
both concluded fo the Defendant. „ . -=2 | 


Her, AL 23 


Foul and Baker and Uxor againſt Doble. 
Monday June 9. In C. B. 


TN a formedon fn Remainder of a tenth part of Land i 
Ickleſon in Suſſex, that Farchard was ſetzed and Jnfeoft 
Collins, to the uſe offieoſfoz, fo? life, after to the uſe ole 
ter, Jane and Mary, the Remainder to Lucy and Ruth the | 
demandants; the Defendant pleads as to parcel, nonteows 
and that Quidam Rich. Ro is and ever after was Tenant, 
to which the Plaintiff vemurs, as to reſidue the | 
pleads a Fine and Warranty by Lucy and Ruth, to which 
the Plaintiff replies that the deniandants were married at 2 f 
time of the Fine, to which the Defendant demurs; and.by 
Wilmot koz the Plaintiff nontenure is good only fo2 that art, - 
and not ſpecified, in which Town its ill, 33 Hl. 5 51. thede 
mand being ok Lands in ſeveral Towns. Thel. Digeſt. 
241. b. The Sheriff cannot tell of which to give Seiſin. 2. ts 
ſaid R. Ro is & eodem die ( which muſt be die brevis) and. 
ever after was Tenant, Which on Brief Fitzh. 828. its Ml. 
Lend rey er the Fine per names (nh ws as 
I 11 f fourth part, not n 
is be vin P.Com 161. & 3. Cr. ring 32 8 
ld. 2. a per nomen of a act.and | 
albeft Trio: 13 Car. 1. in LeobLans ee 2 ant. 
ek on hook — ha Fae t of 7000, cre 4 . 
— 1 as 1 3d part bend a a 425 
bun Baron ũnd Ifen, on death of the fem with 
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rant TIS heirs 3 Co. 1 
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Feeſimple, 


D Oliver xd ul Talbes Ne. Page 
as- party to the werter 300. L per Ach 
per An- 4 


Bold ond Rice: 421 BA. ve, a 
andy of gere un n b al (4;) 
0466 wy am te Deferwvans re, Tren 
Judgment ultra EE &c. (0 plene admini 
the Plaintiff demurrey ed, eſpectally becauſe 
traverſed, which is the point of the Enqui 
ram, de dught to be traverſed albeit on a a Jung- 
ment plene ; hed. da be A good plea without traverſe — 
b 2 | t 
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the ſuppoſed Waſte in the Count; but 
turned, other wile. Sed Adjornatur. 8 


Harvey agai 


N Treſpaſs by thee foz beating = 
Aus, th Detendants 1 taking away th 


0, as to the Battery not 8 
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rgraves Caſe map be in debet & detinet oz at election 
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it was abjuvged in vebt n the 
difference ' * $0 the Teſtato? 


* 


* 4 


ffred'; allo. 
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be only de bonis teſtaroris: 
t debts, becauſe its dif- 
ſtrainable. Twiſden FLA this no "a in = 
nant, wg charged as profits as the over 5 
therefoze the Defendant ſhould have pleaded ſpectally that the 
Land was worth but fo much, ultra quod, no affets. Sed Ad- 
jornatur, = 
ane 
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Paſcal and Error Br. 5 5. In C. B. 


S Brown payed inoney out of Court, being talen (3 
in execution after a iti ot Erco taken out, and notice cles 
thereof to the Plaintiff on a Nonſiiit in a Replebin ; but ne- 

ver allowed by the Chſef Juſtſce, no2 delivered to any Offt- 

cer in Court, & per Curiam till the Roll be marked, oz the 

CUrit delivered unto the Officer in Court, its no Superſedeas, 
eſpecially after the return ol it, which was out laſt Term, any 

the laſt rules were diſcharged, 


Twiſlcton and Dunkin. 1s C B 


Ebt on Sheriffs bond to appear at Weſtmioſter in Chan- Ag 4) 

cery, ubicunque , &c. Cras Trin. to anſwer de Con- f 
temptu, and ts other things to be objected 2 On Oper the De- 
fenvant pleads the Statute 23H. 6. cap. W. and that this is 
alia forma, the attachment being to appear in Chancery 
ubicunque, &. the Court conceived the Bond well 
enough, it being at Weſtminſter ubjcunque, 3 Cr. 862. 
which is all one as in Chancery, ubicunque in Weſtminſter 
which is well enough : Dyer 119, pl. It not being ſald at 
large ubicunque tunc ſuerimus in * 2 Cr. 286. pl. Vil- 
lars and Haſtings, additions more .02 lels nuleis, in points ma. 
terfal it hurts not Dyer. 364. pl. 3 Cr. 466. Corbet and 
Coke, And here the party ig not confined to any place; but 
to the Court, which is ubicunque, and ſo the wowd Weſtmin- 
ſer is vold, as the won then and there have been ruled, 
and notwithſfanding Stiles 234. pl. 538, Burton and Loe 
Paſch, 1650. Rot. 47. and Blands Caſe 3 Leonard 86. this 
was held well enough. And the Bond Secondiy being to the 
Plaintiff as Sheriff, albeit the Declaration be on Bond to 
the Plaintiff as Eſquire, not ſaid tunc Vicecom: pet on Oper z 
only the condition is entred and not the Bond, fo no ad- 
vantage can be taken againſt the Bond unmels that were 
entred, Notwithſtanding 3 CT. - - Guybon und White, 
Judgment fozthe Plaintiff niſi again Pzeſivent 'of Compton 
Stiles and Twiſleton and Godfery in B. R. where on Oper ot 
ly the tondition was'entred, and foz want of tune Vicecom. 
in the Declaration it was held vold, and Elli/Juffice and the 
Prothonotories fad it was here, but aſterwary Juvgmentfoz 
the Defenvant on the firft exception. 
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Threadneedle and Lyncham. In C. B. 
St. ef 
Petial Uerdict m Sſeament, that Hall Evo Exceſiee i6 
8 ed in Fee of twoPannozsboth of Demeln Nt 
demiſable foz the lives which were ancientiy Leaſt togehn 
and let part to Chitty 3 and ſo by fozmer Biſhops and name 
Prouſe, fo 67:1. per Av. who let fo years, after the Lein 
ſurrenders to John Biſbop, extepting the part erceptedinthe (ur: 
render , who foz 90. l per An. Leaſes both Pannozs except, 
&c. and 5 Ferms to Noſewortby at the ſame Rent; which-ig 
confirmed by Dean and Chapter; then the Biſhop dies and 
the now Biſhop is Leſſoꝛ ofthe Plaintiff, and would avoyd the 
Leaſe to Noſeworthy on 1 Eliz.19. Newdigate f; thePlaintf, 
1. Chat its made during another Leaſeof part in being to n. 
ty. 2. Pere are five Ferms excepted out of the Leaſe, 1 
ancientiy leaſed. 3. Pere is no effecual reſervation, as —— 
Lit. 44. & 10 Co. 6. and he relied unan Moor 94. pl. 213 
Lit. ſect. 83. becauſe the preſent Biſhop hath not the Lang 
in the ſame plight : Aifo this is a Leaſe made by force of 
power given by Ag of Parliament, and 6 Co. 33. Fitzwilliam 
Cale, this muſt perſue allcircumſtances 5:3 Cr. 5. & 1 Leo 
36. & 3 Leonard. 30. pl.18.6 5. Co. 2. Elmers Cafe, and M a 
253. pl. 400. & 875. As to the ſecond, this doth not perk) 
the ancient demiſe, 5 Co. 5. wy hos — Lit, Eo, N 


again tet Lee b te 

ent Rent may become remedi 
of one Acre, and Leaſes by this 
1 


ceptance 


vol ll. Trin. 25 Car. II. B. R. 


ceptance 1 * 23. Smith and Moor 778. pl., 1078. the teme · 
dy is not lufficient by contract as in leaſe fo? pears of Tythes, 
but it muſt be upon the leaſe it ſelf fo2 life which is void, da 
is 1 Cr. 47. Leighs Rep. 74. alſo 2.Cr. 453. Windham and 
Atkins concelved this reſervation of for 8 4 Kent out 


Dominus Rex and Brown. Friday, 3 EB 


E indicted on the Statute H. 7. >. fot forcibly 
H 3 marrying 11 an 1 ee 
mers a City Ozphan, in the Cham a 
e 


3 b 


ſes. 
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to Goldſmith fo? thꝛee years, which was not con 

Sept. the 11. 15. Car. 2. he veviſed to Ralph, 

ter fo2 21 years, which was confirmed: and dt 5 
reſident and dyed. 20 Jan. 15 Car, 2. Then Bu 

tuted, and leaſed to the Plaintiff; and be only to 

two exceptions to the Leaſe of Cooper, 1. Thi 

cap. 20. death is no von refidens, no the ay, .vor 
and 13 Ehz. Cap. io. is repealed by 14 Car. 2. Cap... all 
ien at Cotnimon Law, wth the qualifications in 14 2 5 | 
11. the end of the Statute of Non tefidens, was to ehh 
21 H. 8. Cap. 13. that only inflicted 101. penalty thereon, by 
this voids all the Leaſes, and gives a years value of his 
whereby they were fozcev to Covenants of Reſidens 3 Hilo death 
is nocrime, and the penalty is only on perſons offending ; 
alſo the Leaſes fo2 the lives were intended acco2ding tt tif 
power the 0 Common Len, without the confirmation o 


tron and Opdinary, termined; by his deaths and thi 
confirmation e ſhould to 175 Ine. ce | 


und Moor 270. pl 


fav no reaſon! ment it 


king a Lec z ee 


* 


ok LA Wa lead on & 
11 Jac. 2Cr.318. 


{; | 
ought to be executed | * on, 18576 R Hab. 2 
and Taylors Cale. Cap. 
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im anne 


tuts being a repeal of 13 Ei. 
and Inhabitants; he ded 
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" of Mot Hales, was by thiee Judges adjudged: Saen 
2 dhe Let, but was was a bard einten and met 
er Rot. 78 1. Moor pl. 609. and this won 
ſpoke many Leaſes now in plate; this is plain, though-the 
g thereon. 2. C _— ooh, 
n, Quarterly oꝛ Eg. 20 


— 


km three Lſves.02 2 1pear a die datus. 1 

thee knn 21 year wy ny . Fi, 
p2ovided no Leaſe be made in Re erſior 
recites 13 Eliz. 10. but pot f „ 11. 
bonds contrary to 13 Eliz. 


21 


8 are uſed t 0 wth 
expound one another: 
no words that the Leaſes ſhdui be by Gente 
tient Rent ſhould be reſerved: yet 14 Elz. cap. 
ure vw . f allo if 18 Eliz. cap. 
if there were but an old 


ny an 110 t l (806; had. been ſe there 24 


Leaſe in being: 14 Eliz. being Ponte into 10 1450 ts no te 

peal of it, but a qualification to the adpantage w ba 

19 Ehz. cap. - may well extend: allo Hub. Crane, 
Taylor is upon another diſtine clauſe-in 14 Elis. yar t 

particular ptor3 Elie. asto Bonds and dvenants kalen 

cy is Law: and yet comes not to the concluſion. of: this 

F Fut ſecondly this Leaſe as its here foundts I. 

deus * in being 93. not, is de 


* 2 * by + a 
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and warranted by no Statute, being a Leaſe in Reverſion 
the only pꝛetence againſt which is the not exc#ding 40 years; | - + 
foz if it were fo2 40 years! in futuro it were plainiy void, and 
an Act of Parliament enabling to Leaſe fo: 40 years in 
poſſefſtori-doth not warrant a Leaſe from a day to comg, 
though dm lefler time than'40 years 2 fot thus he might make 
a Leaſe f 30 years to begin 10 years. hence, Which wouty 
diſable-the ſuccetſoz, and abate the advantage of the Rent i and 
Dyer 246.p1.69.a Leaſe by Cenant in tail to begin in fiituro (g 
botd : Moor 733.pl. 1018. a power to make Leaſes from the 
making foz 99 years warrants not a Leaſe fo2 leſs time a 
die datus, and there can be no other Leaſe in reverſion, 
what is made a die datus : and 32 H. 8. Cap. 28. g. 11. 0 
thew this Antitheſis; alſo Poph. 9. hath been often denten; a 
ſo on power to make Leaſes in poſſeſſion, warrants not a 
Leaſe in futuro, ag King and Hanſon; alſe on power td-Leaſe 
in poſſeſſton oꝛ reverfion, a, Leaſe a die ddtus, & in futuro is 
good 3 but in the Cale at Bar, ik the Leaſe dad been-found 
ſeaſd and delivered after the vay, it hab been gdod enough; 


. 


& per Curiam Judgment fo2 the Plaintiff, 
Dominus Rex and King. 


- | N Jnfoznation kon refuſing the Office of Conſtable being colt? 

1 duly choſen in the Þundzed of 'Nortonferrisz the De- 

dant pleads that he is a reflant- within Quincauton art 
ancient Bozough, wherein is a Leet, time out of mind, ta 
which he oweth ſuit and ſervice, and ſo pzays an Judgment 
if he wall be compellen to ſerve in the pundzen; to _ 
the Plaintiff fo the King demurs. And the Court conc 
bh i en ry Bra, 
claim it: but this is not fufficient to excuſe a Conſtable 
choſen in the Þundzed with a ratione cujus. But if there 
were 4 Special Cuffom to be diſcharged, it might be good. 
SedAdjornatur, 


_-— 


„* 


Curtcis and Bourn. 
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Bould exd Price. 1 


e ee REN wee 


Welch bas Bell. Ante. 


Et hoc paratus eſt verificare,&c. is all ane + 
= ut Curia oonſideraverit, which is . 
ner of tzpal, and the Plaintif may reply: Alo the 
ſhoulp be this being but form,aiſo in Efchequer li 


* att — Fn ory — — „. r — Fm => = — 2 


2 „% . „ 


intended to continue; and if by anp- means it can be in 
tended but fozm , it ſhall be ſo upon a general demurret; 
as whenever its good after Uerbictz as Dyer 

want of averment of lives; pet Wild Juſtice ſalſd in C. B. 
in Walkers cadſe want bf Attyraneſit was ſuppited by a 
virtue cujus he uns ſeiſed 3 — on geneedl vemurrer, 
_ Fdgment tothe auen 


Cath 24d Chil. Hilt + 24. and 26 Car. II. 
150 Kot. 1875 


— 


(50) 
A 


fice ſaſd he thould have ee i: Be Bit . 
— as to the other; and lo Hales Chief Juſtice ſald he had 


— 3 adjudged, on two ſeveral Lade 


— of Land and dümages may be reverſed as to the 
one, and affirmed as to the other; it being ancte uſed 
only ts reverſe fofar an there is defect n Edi 

time: bitt Quria contra; that it mutt. de whollp tent! 

fiemtd-againff Hub % Jackfoas Caſe in Arp 
on _ por een ary el 


yt 4 


$7 4 
5 1 , 
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Heath and 13. 
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though both be Returned the 

CI n $53 
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and a nil capiat an tothe. def being and Boing 

and Judgment I Plaintif fo the 21 


eats 1 
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7 52 ) 
Trades. 


( 54 
Slander, 


Davies and Lyning. 


11 Treſpals the Defendant Juftifies the taking ther do⸗ 
zen of Moollen Stockings, averring them paberdaſherg 
Mares, and that they were ſold in the Town of Taunton, 
which is a Barket-Town, on a Fair⸗ on the firſt and ſe⸗ 
cond of Phillip and Mary Cap. 7. To the Plaintiff re- 
plteg; That he is an Inhabitant and Free-man ofthe Market⸗ 
Town of Bridgwater; to which the Defendant demurred: 
but per Curiam an Inhabitant in either ſell in either, and 
the Statute was made only to pꝛevent as live in the 
Country, not ſuch as live in 4 elle it would 
make a great Ponopoly, as 3 H. 7. Cap was made a- 
gainſt the By-Laws in the City ofLondon,That no Frie⸗man 
ſhould go: into'the Country to ſell, would be hereby repealed, 


and Judgment foz the 


Bennet and Bennet. Hill. 24. and 25 C 25 
. Rot. 250. 


Ebt on Articles to ſurrender the Capyholy , 02 pay 
200 Lon refuſal to come to the Court; the Action ts 
laid in London, and affirms notice there of a Court in Pud- 
dimore, pet refuſed z the Defendant pleavs that Puddimore 
wy 200 ms 1 not 141 — the 
urrender being z to which Plaintiff replies, 
That he had ſufficient notite; to which the Defendant de⸗ 
murs : and the Court conceived the notice infuffictent, and 


he replication is a departure, being tied up to a day, the doy 


and place'ts not generally material on not guflity, but here the 
plea is tied up to a time. Do in Treſpaſs ik the Releaſe be 


pleaded to the ſecond of May, the — 8 anſwer. to 
in Treſpaſs the firſt of May, albeit - generally the day be 


material in Treſpaſs in evidence, but in pleading it is; 
the Court gave leave to-difcontinue. - 


| Thornton and Pickering. 


| N Pꝛobibition on ſuit in Spiritual Court fot ſaying the De- 
fendant was the Father of a Baſtard Child; to which 
* 1 pleads that * he ſaid was in Seſſions; to. 


which 


- 
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which the Defendant pro 1 pleaded it was 
out of Sefſons 3 11 

oper of — that 

ther, and that 5 25 


ſultatian mas denied, and the Nen oo. 


| | ES and Tuttil. 
Frazer — in CD in ——— where t. 


my gy 


by l 
veyed to the avowant, and others, 
and Judgment fo2 the Avowant, it was 
bargain and ſale of reverſion in 
averring any mony was paid, which 
8 ay, ul 
8 IT z 'the c 
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„Tuiſleton 250 Dt in 12 B. 
Fan. cooks I 6. 


8 . Tot 
opkins being ment ; 
fenvant : but the other is well enough. ä 
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Cloak and Hooper Ante. 


(57 ) N Covenant. on Jndenture the Eighth ol Oftober; 1652, 
Covenant. of demiſe to hold-fo2 99 pears after che death of Zeno- 
bia King, if the three lives fo Jong lie; the Deten, 

vant pleads , that the Plaintiff potvit vii & enjop the 
Premiſes without the let of the leſſoz; to which the Plaintiff 

replies, that the Lands are and were Dutchp-Lands, and that 

the King fo2 Fine and Rent had veviſed the reverſionto Hoſ- 

kins fo2 99 years, if the three lives live, by reaſon ye 

he could not enjoy; to which the | demurz; 

1 Judgment foz the Plaintiff 2 All this ben cee 

by the Defendants demutrret ,” and the Piaintick nerds not 

ben that Hoskins entred, | but the Defendant ſhould plead it. | 


Kelland and. Weſtcom: 


nointiff, becgiils-the 
— — = ditt : dot ths 
Adminiſter any Goods dee Amt ta: 


Wazy and | Conquet 
315 2 . 1 


the travere of partculers is ii of day, plare, * 
„ein Trove of Ea 75 


a © 
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Ty ford and Buckly. Ante. 


112 Covenant to make a Leaſe ld thiee-lives,the Detenvant (60) 
| pleads that none of the lives . 

to which the Plaintiff demurred; 8c per Curiam Judg: 
yo the Defendant and that the Plaintiff muſt name 


CErjeant Jones aged n Pꝛobibttiam in ſult by the Exect- (61 
tod of 8. in the Splrnusl Cour to Fies, this re.. 
teiner betyg a C contract, and not matters 
Spyiritual-92-Watrimonial-z and if the Cauſe it ſelf be not 
Spiritual, though the perſon be, it matters not, loſt! 448. 
and in C. B. in a Quantum meruit fo? Firs a 
Ptohibition was granted: and 2 loſt. 491. here is no mix⸗ 
ture of Spiritualty in the matter, and F. N. B. 41. B. and 
12 H. 7. 23, do not make againſt this; alſo the Common 
Law takes notice of their * therefoze muſt take no- 
tice of their Frs. Serjeant Goodfellow oppoſed the Pꝛohi⸗ 
bition, becauſe the Executoz hath the ſane remedy as the 
Pꝛoao had; alſo theſe Fg appar to be foz matters. there 
depending, and there is no pzeſivent- of ſuch Pjohibitions, 
and they are the paper Judges of their Fees there, and the 
Common Law takes no notice but ko; neceſſity to puniſh Er- 
toztion: and in Dale and Dods Caſe the Court were of opinion 
no P2ohibition would lie fo2 bare Fas. The Court agreed 
that foz coſts tart there, the ſuit may be there, and no Pꝛo⸗ 
agg 7 and by (Vaughan Chief Juſtice ) Fies are of the 
ature as Expences of ſuit there, fo) which the ſuift is 
pꝛoper there, upon the general retepner by Law; fo the Court 
may compel any ts be a P2octoz, as the Court here map 
compel any to be an Attomy oz Counſel : but upon a Spect- 
al reteyner and agreement of parties there is a remevy at 
Common Law, and there a Prohibition Mall be granted, but 
here debt lieth not fo2 Fires there: and | 
Dir Edward Lakes Caſe, d P2ohibition was not granted, 
beeauſe-the-ſuit-was fo}-Fas-in-tincoinz-butbecaufe-the ftrit 
was betore himſelf fo2 his own F#s: alſo this is no perſo- 
nal pziviledge, but is grounded an the reteyner, which in 
their Law, may be different krom ours; and they are pro- 
per Judges what is a ſuffictent reteyner and what not, which 
| Dd 2 Windham 


Trin/23Ca:IL. BR. Vol TI 


Windham agreed, Atkins — Ellis contra, that there is no 
difference between Contrgq Expreſs, and Implyedz and Regi- 
ſter 52. is dub coils by the Court, which is pr. 
per there; but here the contract is Tempozal, and Action yp. 
on the Caſe lieth foz Firs, oye ib pomp ores, 
wer io be Bptrrnal and Dre and S. 30 if the Tempo 
appear b . 50. if 

Court have no conuſance if the matter be Tempozal, 7 Co. 


Kens Caſe, this will pꝛohibit; allo what 
the Fees there are is evident; and ſome of the Judges ein 
Dales Cafe made no ſcruple but Pzohſbition lieth without de- 
nial of the cuſtom ; alſo the ſuit is for es fog 10 years, 
| Court: allo foz Fies in Chancery to the S0 
is here; ſo at Cn and the 

being divided, no Prohibition, but to veclm 

the mean time by rule, 


Vol III. 


D E 


Termino 


Hale Ch. |, 73x Rainsford 
T wiſden 1 Wi 


Warren «xd Orpwood. 


"Eng Francis Winnington ned 
Enquiry on 16 & 17 Car. 2. Cap. 8B. 
94419 | 

the damages are to be rom che Ju 

ESE TERS 
e better the mean 
cerabie in Ejecment by the ſame — 2 15 
this Would be the | 
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but by Hales Chief Juſtice had the waſting, , Stratton and . 
Midgly and Dixon appeared to be during coverture by her, 
yet ſhe alone might alſo be taken in Execution, on 1 Cr. * 
519. but this not appearing ſhe was remanded: yu fo 
the 4 Frags ; 


5g Een and Raue = 


= Trover by the Adminiſtratozs fo? converſion mean be- 
adminis tween the death ok the Inteſtate, ann the Adminiſtration 
committed. Thomſon ercepted in arreſt of Judgment, that 
this converſion was befoze the Adminiftratozs Title, ſed non 
allocatur ; fo2 the Adminiſtration ſhall relate to the death of 
the — and Judgment _ the R 


tor ;. 


| Dominas Rex md Pratt. 


(4) Ymſon pzaped a Pꝛohibition on Articles Ex Officio, 

Prohibition, in the Pzinted Book the Dath being to preſent all of- 
fenres- contra to the Eccleſtaſttcal Laws ; which the Court 
would have granted, but ſaid that by agreement in the Eſche: 
quer with Civilians, it was ſtated that the Dath ſhould be only 
to pꝛeſent ſuch things as they ought by the Laws of the Land 
to pꝛeſent; & per Cariam on Article that the Church wardens 
ſhall male true -p2eſentment, they will grant u Preh 
o2 when any Article is too ſtratt; but in this tale the party 
was: referred back to Sir Robert Wiſeman to regulate 1 e 
Dath. Sed adjornatur. | 


4 


- *Syms and Syms. Tris. 25 Car. II. Rot. 672. s 


C5) 
— Edt foz Rent on a leaſe to k. fo? a year, who 
D un Eviction by Michel and his Servant Admin e 
of the Lefſte who dies inteſtate, May 69. the Plaintiff re 
that befoze Michels, that by the Biſhop of Bath Admint 1 
on is granted to D. and the n 8. who 
—— to). „ oe Petr that had. ti 


I ERIE 


— 
* 


Vollifl. Mich: 25 (ar. II. B. K. 


a a 3 Bal.» r 


EYE 


18. * Pack mans Cate, but being a repeal by the Atthes 16 
ſtronger; but by Hales Chief Juſtice no bona notabilia da 
here appear, 1102 no appeal from the firſt Adminiſtration but 
from the ſentence of corifirmation, ſo all vone by the firſt Ad. 
miniſtrata2 is god and-executed,which the Court agried, and 
Judgment koz the -Platntiff, Niſi. And though the Appeal 
were from the ürtk adminiſtration, pet if not in convenient 
time it will not avoid the ſurrender, oz other mean aas. 


Dinſdale againſt Illes Mich. 4 Car. Il. Rot, 509. Ante. 


[2 Treſpas the Defendant juſtifies fo; diſtreſs by ente at 
ill to the Plaintiff, the Plaintif replies that in Auguſt 
the Defendant_deviſed to che Platntiff fo2 pede pre- 
ſentiy,and that by vertue thereof he entred: *. 
rejoins chat there was — * — continue 
tenant at TUill till, Michaelmas next ab 
tiff entred beloꝛe. Hol to the Plaint 


Defendant 
poſſeſſion by 
{que hoe thut the Þ 
held the och, ty fo2 
leaſe fo2 years to begin 8 „ though it were agrier 


lefſe ſhouln nat enter till Michaelmas Is pꝛeſent determine 
on of the leaſe at Wilt and on Co. Lis.'5 5 b the 
cannot ſuppot it, and ide Plaintiſt hach traverſt the ogrir⸗ 
ment, ann the travers of the Entry by Defendant is imma⸗ 


terial on Hub: Digby 8t Fitzhetberty and by Hales Cheif 


Juſtice where the matter is not traverſadle without an In⸗ 
dutement the Inducement it ſelf is rraverſable; an in Creſpas 
juſtification by ſpecial warrant :bſque doc, that he ig be! 
foe oz after the day ol the warrant4#traverſables any h 


tho 
only queſtion ia whithey the Entry'be xraverſable which s 


miſchievous Cale: on common-Recoverys and/ryaytiage Ser⸗ 
tlements who make Leaſes and Releaſes; where thert are 
ſuch tenants at Mili in poſſeſſion, and Utlary is no determt- 
nation- of Ill till ſellure; notwithſtanding 5 Co. 116. H O- 
lands Caſe, fo upon an extent, but here is a leaſe confeſt and 
the agreement is coffateral, but on ateafe from 25 March laſt 
fo 25 years, from hence kozth this begins in point of com- 
putation tram 25 March, but in intereſt frointhe Necker tit; 
and on g;-paral; leaſe from our Lat vay”! 

Ine ps Michaeima mut beit 
tereſt any cin Aden: aw: where dhe Lend is ſolo 
11 mon the gretind; with ayritmetid/hot to ented 
{ll ters — in point ot ere frons the time: of 
to'be-bppatol; na 


truth it wass chereldde what deth determine VO 


the Lraſe-voth nat apyear 
— —— trom mne do p 


(6 


naar 
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Will, becauſe the lefſte takes notice of tt; but it is not ſo in 
a (ſettlement by leaſe fer years and releaſe i the tenant at 
Till knows nothing of it; thus to ſay I do determine my 
Wil is no determination of the CUill, unleſs the ell a 
Till have notice of it and will take advantage of it; any 
Judgment foz the Plaintiff per rotam Curiam. 


Homesby and Aſhton. 


| N Aſſumpfit by the Plaintiff, as Admindſrataz of his 
CUife on agriement that the Defendant might have the 
gods of the Inteſtate, the Defenyant ſhould pay to the 
1 tif 100. 1. within a year after marriage: Aa, 
Brewer excepted in arreſt of Judgment that here are no par- 
ties Intereſt concerned, as Hume & Hinton of  fozbeaxance 
of one not Executo2. 92 Adwinifiratoz iveth not, Yelverton 


= 


Forcet and Franklin. Trin. 25 Car. IL 
day, October 27. Rot. 313. 
in Fo et 9 
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Plaintiff upon the fozmer reſolutions 3. but becauſe it did not 
appear whether the Hoſpitlers were diſcharged only by Bull, 
Quamdiuin manibus propriis, as the Plaintiff agreed, oz by pre» 
ſcription as the Defendant affirmed; and whichs well enough 
conſiſtent with that B ull, which doth not take away any peeſerip- 
tion that was at Common Law hefoze; Adjornatur. , 2? I 


m.. 


Eſto and Brown. 


[N Trover, Shouldbam on Uerdit of 2 ſaſtrumenia fereca C9) _ 
Anglice Ploughſhares and Coulters, excepted in arreſt of wer 
Judgment; that this is uncertain, which Kainsfotd and Wild, 

the reft abſent, agreed, and ſtated Quouſque. | 


Long and Harriſon. Tuſedsy, October 28. 


] Pvebt fo2 a years Rent ending at Mich. 167 1.3 Cr.606.g Fi \. (16) 
on Leaſe made from Mich.1570-fot a year, and ſo tom pede Kei 
to year fo2 four years,tf the tuſtom would permit;without foxfei- 


and at Chriſtmas 3 which by Holt in arreft of Judgment canhot 


be, 3 Cr. 515. but per Cutiam, the reſervation being of the 
Rent of 17. l. yearly the ſaying after patable 8. J. 10. 5. 
at Midſummer, and 8. I. 10. s. at Chriſtmas 1 The ft 
; thee years is not repugnant, Com. 171. b. 2 Cr. 228. 
and the demiſe pro uno anno refers to the Bent, not to 
the Term ; though 2 be nat due at Michaelmas, noi 
foza pear at Midſummer, pet being ad buc aretro at Michael- 
mas, eu two half years fall within one half year as the 
may to enabiethe to bifkrain fo} the laif half yeats one 
and the acklon being not till after Michdelmas), les eff 
enough and Judgment kon the Platntick, per Cutiam. 


} . 3 S 4 * & ? £ 1 13 , | 4 * O's : * 
, * ? e +4 
Benet and Th Hill, 2u Car. II. Nof, 40 
s 2 3's 4 3s U : : ' 4 
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Itrdginexe Athete; and this there 49-4 cl 
ſtom ; that if Ball do not render the body, tn went 
Faintitt may take a Firi Facias againſt the goods of the De- 
fendant and Ball together, which was done directed to the 
Detendant, who by vertue -T juſtifies the taking the 

goods; 


Mich 25 Cor. II. B. R. Vol III 


(12) 
Aſſumpſit. 


goods to which the Plaintiff demurs, and ſhews fo2 cauſe 
ſpeciatly that this cuſtom to take pꝛinc ipal and Ball together, 

without Capias 02 Sc. Fa. againſt the piincipal, is void, 
220, pl. 31. adjornatur. 


| Hind and Lloyd. Hill. 24. & 25 Car. II. 
Rot. 165. 


? Rroz of Judgment in C. B. in Aſſumpſit to pay to the 
Plaintiff o; ſuch perſon as he ſhall appoint ta hig 
uſez and its ſaid he did not pay to the Plaintiff, not ſaping, 
no2 to anp one appointed by him, Licet the Plaintiff 
ed Noyes to receive, &c. but ſheweth ns notice given to the 
Defendant after verdi; and Judgment on non Aſſumpſit. 
The Court conceived had no appointment been, it muſt bepat 
to the Plaintiff ; and by Hales Chief Juſtice here is an in- 
ſufficient appointment, being without notice; but the, Je 
being not upon the non-p Nen to the party ntev, that 
is waved by the the non plit : Oo Limerick and Lang- 


ham on a diſjundive clauſe, where breach was alũgned on one 
part and not on the other, when iſlue is taken on that, al⸗ 

ter Uerdic , the party ſhall not reſozt to ſhem non- 1 
fozmance of the other, and Judgment affirm , niſi out 


A8 


Ryder and Ablet Hill 24. & 25 Car. 2. 
Rot. 1258. 5 


* Covenant to aſſign a Kade Leaſe, and to give ſuffi 
tient ſecurity fo2 enjoyment thereof by ſuch a day, which 
was befoze any dap of paiment to be mane to the Plantiff; 
breach is aſſigned 2 not giving ſufficient ſecurity to which 
the Defendant demurreed, . per Curiam, had the Covenant 
been clearip to ſecure to a da ent, it would not defeat 
the firſt Covenant to ſign 0 . ; J. is a conditt- 


an 2 5 
HNA . and 
to i and e 


Parker 


Volt. Mich. 25 CI 8K g 


dale h * wle. oh 29. 


Pt be Cave Ar 

Chief Jaftce Feme bet may as to pe 9 7 5 make 

an Executo2 by the Þugbands conſent ; — l plea that 

the Þusband did not conſent. refuſed no Pꝛohlbitton, albeit 
hey admit the plea and avjuvge Contra; but — 4 3 — — 

be contrary to our Law, pzob(bition 
1411 that is good, and 8 boy 
Common lawyer at leaſt muſt agree, elſe nolentence. 


| Williams — Benſon. Trin. 23. nn. 2. 
Rot. 212. 


12 Aſſumpſit amet, 8&c. & Quantum ads 2 ( 15 ; 
dant pleads an accow to diſcharge ] 8. and ſaith quod ex- Act 
oneravit, and ſaith not dom; to which the Plaintifdemurred, 

& per Curiam its well enough, as quod exoneravit pleaded 

in Bar of Aﬀets, not chewing bow, 89 ruled good befoze 
VBzeath, and after 1 


Ketle and Biles 


12 Aſſumpſit to pay 5 1. on affignnient of | 
Defendant,byletter of Attomp ; after Uervic ercep- pft 
ted that the conſideration is not lufficiently — 
ment. of the bond of Codnor to the Platntiff, kz ſaying þ 

bad afſignev it by letter of Attomy is not effecual ; fox 
Defendant was to recetve 1 uſe, 4 1 — 

be by Deed. 2. Jt was to pap 5 

is not aſdev by non Alfie t on Licet lk 

in Pecke and Methold ; by non 


Chlef Juſtice contra; want and place of requeſt {s aden 
by non Aſſumpfir;hut not want of Croquet on rang there 


Mich. 25 Car. II. B. R. VelHT, 


was Licet poſtea requifitus which is well _ ſo in Leech 
and Brom ls Caſe 1 1 Roll. 353. 2 nt ente 
miſe w pap in conſideration rd 


pant 
oh 55 racy. 


ecken againſt NE, 2400 2 . Gat UI. 
13 Not. 36. $ 1 10 


Enn of a Judgineri in Norwich, in debt m ava 


on Cognovit accionem 3 here a Writ of in⸗ 
quiry was awarded de vero debito, 147 per Curiam hth been 


ruled a good cuſtom , and is ſo in London and Briſtow ; and 
it were fit to be enacted by Parliament, to ſave Chancery 


its, That, er 223 may take 9) what is e 
* bv only ak vii ut 4 


Buckly Adminiſtrator of 8 gain welt. 
Trin. 25 Car. Il. Rot. 788. 


N Sc. F. on Judgment the Detenvant pleads payment; 
| f bc per Curie, its ill b 


ty welt enough; vir if th comet 5 

tutozt a wnititig 
Dinlulfeate (poems ane. 20 —— 5 

ih been adjudged, Adjorna in both he un 
eee 888 


VollIL Mich. 25 CI KK 


1 nn J 1 40 1 a 3x ene 
140 u 0:16. t 
ol zudgment in rr 
[7 Bane of Suvymtens 'Terdit an = but ont; 
. 
ne die . : 
—————— — 
to one of the Judgments, and teberſe a io the other: 11212 
muſt be totally rewertt, - though the be 3 01 
A Judgment x 


Mayor of London and wo Paſch. 25 Car. Il. 
Not. 3 74- A 


(19) 


Ercor: 


Cart and dung Gatep the” 
2888 
an 
4 d. ofunthod Carta und 2 d. of os with Iron 
and that bp cuſtom the Cart ants dees may Ve 
and eraſe the Defendant beuten 10 pap the Fee te 
| Kale, de diftra 


Cette of hin Bonaſiry, he-cannot agaiett his 
Steeg Epectlly pere ner e 16 0 @f Oe 
in at the eine of the teaſe, though the Olle ove ini 


Chancy and Rutter. Thurſday, 


Sreſpaſs and falſe impriſonmentithe Detorvant julie . 

T7 by Leres on Latitat ; to whirhthe-PlatntiEreplied a 

-Tirit us taken aut aſter the Yeroft3 to 5 | 

vant demurev,. & per Curiam, the antedate- 

eee as ty 
-onobligationnot to 


/ 
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opned that he ſued fozth the Crit after the beginning of 
Eder fen which he ts Eſtopt to bd,the firſt Crit being his 
own, and the appearance is to that Writ, therefoze, thoug 

proſecuted by another in his name is not Avoidable;'and fo 

the. ſame reaſon he is concluded to ſay-he ſued” it out artet 
Eaſter Term, But a ſtranger is not concluved to ſap the Weie 
was ſued out after, and ſohere, eſpecially the Lariat being not 
ſuable, with any other Tefte than ol the precedent Term, but 
Oginal- may be Cette at any time: And Judgment fo; the 
E = on Long and Biltons Caſe, and Benet and 

ilkins Ca 3 , A EIS 


1 
Randall and, Writtall. Ante. 


Eplevin of taking in Brickwell in Saltwood, the De- 
fendant makes Conntunce under Turner ſeiſed ol this, 
Gavelkind-held in ſocage, and that he granted a Rent 

to;Jenk.who died leaving twoſong,underthe poungeſt of which 
the Defendant avows, and the only queftion was if this Rent 
cbarge ſhall deſcendas at Common-Law oz by cuſtom : Hard: 
Serjant fo the Plaintiff, held it hall deſcend at Common- 
Law; that to make Inheritance departible it muſt be S0- 
cage & antiquitus Deviſa, Glanvil libr. 7. cap. 3. and Brac. 
3h cap. &Fleeta libr. 2, cap. 9.-f02 its not departible ag 
avelkind, but by the cuſtom if it be Socage, and if it be 

Knights ſervice it cannot be departibie: Lamb. paramb. 535: 
and the nature of the Land only induceth the departibtilty, 
and this Rent being granted but 5 Jac. cannot be departi- 
bilis & partita, s a Rent by ſervice may, oz a Rent by pꝛe⸗ 
ſcription: 2. Cuſtom is in derogation of Common-Law, and 
therefoze ſhall be taken firicly, 9 H. 7. 24. and not extend to 
Collateral things: as Lit. Sect. 798. Co. Lit. 386. of g 
Marrantp, Conditions, and wy Sect. 222. SS _ 290m 
charge not Appoztionable of common 2 allo F 
Lands Pl. Com. & 3 Co. Perkins-48.pl.& 4 Ed.3. 32. Cuſtom 
Br. 58, noz cuſtom will not extend to a Rent out of the Land, 
11 Ed. 3. Dower Fitzh. 85. & 1 Co, 100. b. Che difference 
is between a Rent ancient and de novo, and 5 Ed.2 Avowry F. 
207. & 5 Ed. 4. 7. between a uſe is the Land it ſelf, 
and a Rent: Allo here is neceſſity to the Rent defcend(- 
ble, ko; the Lands are tif! (0: Aifo a Ml is not within the 
cuſtam on Feoffment tothe ſe thereof, 21 Ed. 4. 24. 3. On 
1 Co, 84. & Dower F. 42. a Rent de novo differs from the 
nature of the land, and 14 H. 8. is a thing ſevered from 


4. on 


— 
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4. on 1 Inſt. 13. the beit ſhall not be viſherited by: "conſtruck(- 
on + Sa Lit. Sect. 3 1. the objection made upon 26 H. 8. 4. 
which cites Avowry 150. that a Rent ſhall enſue the nature 
of the land, which is true of a Rent ko; owelty of Partition, 
which is good by Parol, and diſtrainable, of common right: 
Lit. Se&. 251: Allo its uſage only that makes cuſtont. 2. Df 
a Rent 22 A(l, 78. granted out of lands deviſable by cuſtom z 
no Mordanceſter lieth, which 38 Aſſ. 28. muſt be intended of a 
Rent time out of mind: alſo the actions and tryal fo2 the 
Rent, ſhall be as bf the land, as of Rent granted out of an- 
cient Demeſn, 9 All. 9. & 4 Ed. 3. 53. & 3 Ev: 3. 74. this 
hath no reaſon of a cuſtam. 3. Rent on Feoffinent by Co- 
parceners ſhall go in Coparcenarp, and not ſurvine: 38 Ed. 
3. 26. which on 5 Co. + Juſtice M iodhams Caſe is on the in - 
tereſt of the Feoffozs, nat grounded on the ruffom, and it 
may be agreed. what is ſold, that a tent may iſſue out of 
lands Deviſable, being part of the posts; but the queſtion is 
when it is deviſed what operation it ſhall have, as ta the de. 
ſcent farther. Co. Lit, 1 1, Sect. 385. In Dyer 5. It appears 
the Courts are diuided, and Lomb. 347. anly cites Firzherberts 
opinion: 22 Ed. 4, 10. Brian is Obicer ʒ and 14 H. 8. 7. & 8. 
Pollard agrees, but Brook is againſt bim; and 21 H. 5. i i. cited 
out af 30 Ed. 3. is. ag ſtrong; that it ſhall not deſcend by 
the cuſtoms: and Ed 3. in Avqwry Stath. 27. Fitzh. 1 50. 
Alla 3 Ic. Noy. 15. Randal and Roberts, Rent out of ſec fee, 
ſhall deftend at Common law; but by Hales Chtef Juſtice, this 
was Rent gut ot Gavellkiad,and lands at Common iam. Den 
fo2 the Ockendant, that the deſcent ſhall be to all the:Byothers 3 
being ol the nature of the tand,and-parcel of it as Rent ancient 
demeln is ancient demein, and is deviſable as the land is. 
being but dran out of it; and Co: Lit. 132 on Sec 38 C6. 
Perkins g 3. , Co. Lit. 111. and upon the Statute de Dori; 
which is the fame reaſon the Ettate intatlen deſcends to uli the 
Bzothers, though it be an date cxented de novo ty that Dta- 
tute; ſa on the Statute of Ae. C. Chudſies Cale; 
auſe was nothing, till made tranſkerUthie, and everſince goeth 
as the land doth: alſa & ſpecial orcupaticty; Co. Lit. 31 1. ſhalt 
deſcend; as * T 9. Bautiten 1 Hag. 5. as 
Se Tm wall gg:accoping tu the nature of 
Fin, 467 


IG wm — — 
1144 charge p was 
dee we Palas Yaunger Brother and thar 
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pies of the deed wag ozvered to be delivered; but the ny 
12 cing 
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being poo2 the Decree watts the event of this Cale: allo 
Lamb. 547. the cuſtom is not tied to the land. And 31 H. g. 
cap. 30. the Parliament conceived Rents as well as lands 
enſued the cuſtom. 1. Anderſon 191. Smith & Laws, & Noy 
15. was that the land at Common law ſhall be preferred be. 
foze the tuſtom, and pet this cuſtom of Gavelkind is as Com 
mon-law, and favoured, and is not like ſpecial cuffoms : 
7 Ed. 3. 38. Co. Lit. 175. b. & 2 Ed. 4. 18. And the Court 
takes notice of Gavelkind without pleading the cuſtoms Co. 
Lit. 140. Hales Chief Juſtice 3 the cu of Gavelkind vif- 
fer from the cuſtoms of a particular fee 3 to ſay on Ebidente 
lands are in Kent, puts the other five to move they are not 
departible, but in particular fees the party muſt plead 
that the lands within that fee are time out out of mind Gavel- 
kind partibilia & partita 3 and Gavelkind Rnights ſervice that 
come to the Ring by Diſfolution 02 Attainder on grant out, con- 
tinues deviſable : and the caſe is the ftronger becauſe the 
lands are in Kent, if any thing do not fo defcend it muſt be 
theined. 2. Mere it particular fees nil preſeribitur niſt 
poſſidetur; pet being admitted there is ſuch a cuſtom of the 
land, the conſtruction of the Law carries it over to the 
which have been time out of mind; but ſes are new in 1 
as well as in fad, yet when it is made to ariſe ont of land 
the cuſtom is vertually applied to that, as included as well 
as a Rent ſervice, which is agreed; and Dower F. 85. is of 
40. and Staliage of Market, which as tothe Rent is agreed, 
and pet this is too great a Rent to be ſervice in that time, but 
Stallage being in its natue divided from the land, and of 
new oziginal, they were 'fozced to hel it was ancient, fo « 
Warren, Fair, Retorn' Brevium, Ec, which are Collateral, and 
ariſe by the Kings grant, but the Kent ariſeth out'of land, 
and a Rent de novo is part of the poſits ꝛ therefore as to the 
point ofcuſtom is governed by the ſame laws as the lands are, 
as 22 H fl. 78. where if the Rent had been deviſable, the Mor- 
danceſter would there habe lain: and Mich. 3 Jac. 2. Brant. 43. 
and -of de novo, grantev 


wap, but here its delrenvabls 


Wa — Rainsford 
\ whon here being of Gade been. Tweet ot the 
Avowant, pertotam Curia. 3 161: 16621 5 if 
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Foſſet and Franklin. Tueſday, Novemb. 4. Ante. 274 


N debt on 2 Ed. cap. 13. by Jmpzopzlator, of the Pr (23) 
oy of Saint Johns of Jeruſalem which came to the 
rown by 32 H. 8. cap. 44. and fo the Plaintiff on » Cr. | 
57. Moor. 1291. in Diſms Br. 17. F. 25. & 36. Quarls ann 
Spur Caie, conceived that it doth not partake of the 
diſcharge, by 3 1 H. 8. cap. 13. hy the wo pwiledges, 02 any 
other woms which are ulelels as tu Fermozs contrary to Whity 
and Weſtons Caſe;. on worry the Defendant relted; and fox 
evidence of a diſcharge by meſcription moved a a non-pape 
ment, nat only in the hands of the owner of the Jnhert- 
tance, but fn the h of the Kings Fermoꝛs of St. Johns 
Wood nert Marr e - Parke in Middleſex and their under 
tenents ; it was agreed that the Kings Fermer is diſcharged, 
though the diſcharge were only in propriis manibus, and 
Sir William Jones fad it was ſo adjudged *' 
but the Court . I it not; but held the 
Kings fee Fermo? is not diſchargen, no: no moze is bis leſſeg 
coming under the pꝛibilenge of the Monaſterv. Co. BI 
ſhop of Wincheſters Caſe ; the Ring as a ſpiritual perſon may 
preſcribe foz diſcharge foz himſelf and Fermozs, but by gene: 
ET mars EE aaa 
E Kc. 

n mult de found eu the. 5 g 


Kendal and Pearm. 


I gland. Ptraven d MNAMmnictoy on eſtion at lain. 49 

5 rr . 

ue eden ke RH 
1651. between No Juſtice of g 
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Matthews and Bowtel. 


") PP action upon the Caſe fo; building a Tall in the place 


Naſans, 


called the Twichell, between the Plaintiff and the De- 
fendants Hauſe, per quod, the lights to his ancient Houſe 
were ſtopt ; and fo2 digging the ground, whereby his houſe 
was in danger, it was excepted in arreſt of Judgment 
that the lights are not lald ancient, which was miſtaken, 
2, Jt was laid to be Treſpaſs jopned with action upon the 
Cale; ſed non allocatur the digging in the Defendants Soll 
to the danger of the Plaintiffs foundation being without vi 
& armis, is but as action upon the Caſe, 3. The pzelcription 
was fo? liberty of the Pard, to repair, to ſet Leaddrs, Ce. 
which being not well laid and intire Damages, Adjornatur. 


Wither againſt Gibſon. 


N aleaſe rendring Rent to be void by re-entry without 

demand, by non palment, there is in Ejeament a rule 
fo; confefſing leaſe entry and Ouſter, and whether this be 
ſufficient without pzoof of actual entry is the queſtion: And 
after Uervict laſt Allies Judgment ſtald till the opinton of 
the Court known; and Hales Chief Juſtice ſaid the confefſi- 
on is ſufficient, elle in every Cafe of Diſlcifin, ec. the entry 
muſt be pzoved ; but in Ejectment of afſignee of leflee, urg 
confeſſion doth not avoyd the alignment, but thoſe muſt be 
moved, but whether tt were to be demanded oz not, oz whe- 
ther right oz title of entry, all is one; and this is as on 
actual leaſe on the land, which cannot be without entry. 


Warren and Orpwood. Thurſday, Mov. 6. Ante. 


IR William Jones payed Judgment on Crit of Enquiry, 
be death of Ceſty que vi, & 


— III. Mich. 25 (cr. II. B. R 21 9 


dy 


Welch and Buck! y. FE 222 of. Nichols 


15 debt on Obligation againſt the pendente (23) 
lite on ſentence fo2 nuncupative Mill foz the dant; Adminifire- 
on which.an Appeal is depending befoze the Delegates, at the 

ſuit of Parker; the Defendant -pzaped-.time to plead, ſed 

py Read though (uch Does as 50 er ſue 

0 


| Wiklman and __ Trin. 25 Car IL | 
Rot. 357- 


10 Repievin the Defendant avoins as taking bis own Cat. (29) 
tle; to which the Plaintiff demurred, | ol 
it amounts but to the general Iſſue, as in Treſpaſs ; Sed 

Curiam in Replevin conſtat pat ofe the Cattle in certain 

ſhe pleas good enough. Sed adjornatur. e 


Er be Biſhop of Exeter and Star. Ante. 


128 debt on obligation ol 201. on Oyer, the Condition (30 
A. was ſtare mandatis Eceleſiæ, on Pteſentment.$92 not re- 
ng the Sacrament, whereon he was Ercommunicaten, 
= wo r gave this Bond; Che Defendant-pleads 
was ſued in the Spiritual Court, and Immoned, and 
thereon gave this Bond; to which the-PlaintiE demurred: 
and by Maſters he muſt give caution, F. N. B. 63. C. Regiſter 
66. and the Biſhop mutt take it, oz eiſe Action upon the Caſe 
lieth, 2 inſt. 623. and this by obligation is ſufficient cautf- 
on, which the Spiritual Court are Judges ot: & Juratoria 
is in lefſer offences fot not appearing, 02 in greater when be 
cannot give other: the Canon 354. is by fide. jufſoria,, which 
hath been in Caſes of Bartiage erpounded of obligations: 
ſo Canon 356. on divozxce a menſa & Thoro, oz Pignoratitia, 
which axe all ſufficient in their kind, Regiſt. 66. b. R 67. a. 
And ſurety in Fleta 438. Bract. is of the ſame im- 
pt. - 2. This obligation ls Files 02 M0 
breebſy, fa bis rlegien- 3% This ts log EM j 
l . 90 am in. By: be 1, utio bet 
t 2 es on refulgl; me uch 
ond the — Appeal will pr without , This 
being Parke is not Wehn 23 the 6. 10. & 5 Eljp 23- 500: 
rms 
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firms it, being accuſtomed befoze, Hub. 83. & 1 Cr. 62, 6, 
Fatherbies Caſe, 9 Jac. . 1 Bulſt. 122. is contra to F. N. A 
66; Cupa 9, dog & perlon Excommnuntrated ig not Bail- 


ble, 3 Inſt. 42, & 2 luſt. 615. Allo 1000 not 13 it's cont 
vohintatenm (ied, —_ 22 95 


etz anp o 


ly ig iT 


noratitia, which is 2 * the od 1 | 
would veſt in Executozs of Bifhops in pzivate capacity; and 
in an 1 9 Jae. the Jadges opinions were full 
that they could only take a pied ge. 2. This obligation can 
not be bons, being not to Bichop 02 Surrogate but to both, 


and ma je ev he in name of A —— as 85 wn 22 os 


. Laws 40 705 the eve 


— is —— 8 N weer 
to take them, Paſch. dy in Stils' $56. Davis debe 1 


Hales Chief Juftice ſaid 9 Jac. was by all the Court, bu | 
3 Car. I. n C. B. Pond fon viſtribution was hed bold 


16 Car. 1. in B. K. Tam foz ditribution | 
$006, th Auen 


925 


ri 


r coftre, that 44 is A — in this 
than in & pledge, but the Excummunmteatten bein 


8 
Adjortiatur, to know the uſage. And the Court ane 
take cofts and viſcharge the Bond. 


8 
F, 84 


Benner and Thorn. Ante 209. N. LIP 15 . 


any Tiers, to which the Piatntilf bemutfed,” 
cauſe the cuſtom is void, and fo e 8 | Y 
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only erronioisz.:Thr:.Cours concetvev ie 118 0 
— Ee — | 
ceo; 01 
it wood be dl tv the DME: 0. jibe the un lr mer ; 


mestii purfurv, ita voy; (6 here the calom not 
the ain of: ſuch: Proceſs tin vd; for Arta one, _ 
no. Bai, um agatuſt Ball without watom i : 
Proceſt aui of the inferioz Courts without a 

and Officers killing thereby is mutder u 


jornatur. 
Grimſton and Wade. 
pe Paſter of the Rolls having 15 . habeat ul (32) 


„ Exoturionem, in Sc. fa. on 
— debt by Lum in A B. Ea: which On 
put in Baſil, and nom mapen ta bt vilcharged of 
by. Bait becauſs there being hers 
Scire fagias nu Latitar can be fied; 


ks and «FH ' i oy | ; b 8 . J. 
In 1 Roll 361. 6b 4 l Saunders player & Ta) 
Prohibition ito the Chinſcery on mut there; to ques. been) 
throw Judgment at Common Law in debt, having pleaded 


the Statute 4 H. 4. Cap. 73 Which was over-ruled in Chan- 
cery. Adjornatu. 


Yares and Pope. 2 


” auen pin the Cab iu owners 6n Müigbt of 4 Ship 
EE ESE 
| 1 — Poren Bomre the 


* 
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tom of any place, but of perſons, which may be trier-whire 
Action is, as well as miſnomer. Paulet fo2 the Plaintiff;'that 
8 of- Soods ſufficient, is but the generat Jfſue'y 
les Chief Juſtice, at Common Law the Court tales no. 
tice of it, but being a particular cuſtom muſt alledge'8 place; 
alſo on Lymry and Langhams Caſe on a Charter 
party 02 agreement by Deed {a Cuſtom, cannot be alledgen 
to derogate from it but on Paroli aſſent , as fo? fraight 
in nature of wages, the Cuſtom makes the Contract, and ſo 
is evivence on non-Aflumpfitz which Rainsford agreed, and 
Judgment foz the Plaintiſl. | "HG i 


Johnſon and Muller. Trin. 25 Car. II. 
| „ "ROG 7603 


IN debt on Obligation, on Oyer, the Condition was to pay 

A. the ſecond of May at che Defendants poule, giving thirty 
days warning; the Defendant a Banker pleads that the 
Plaintiff did not give thirty days notice; to which the Plain- 
tiff demuxced. Becauſe, 1. No notice is requiſite, but Sur⸗ 
plulage, the day and place of payment being certain without 
it. 2. It notice be neceſſary the Obligoꝛ muſt: give it; 
ta which the Court: agreed, and being uncertain the erpoſt- 
tion ſhall be fo2 ſupport of the Debt, as on Condition at all 
times within a month, when required, to make further aſſu- 
trance, the Defendant pleaded non requiſivit infra menſem, 
and adjudged in Stiles 242. pl. 556. this was to be done 
within a month after required, and not that he ſhould foz- 
keit by not aſſuring in a month; fo here either ita vold as to 
the notice kz the uncertainty, oz the Obligoz muſt give no 
tice, and Judgment foz the Plaintiff, Niſi. 


Welch and Bell. Ante. 


be 8& hoc paratus eſt verificare prout Curia conſidera- 


verit, is no more than the Law implies, as No. Nat. 
and Seld. upon Forteſcye 24. on the 'wozp Teſtes ad cap. 
23. and this puts it not to the Court to try the non-age, 
the ancient -Fozms being & hoc paratus eſt verificace, gt. 
ubi, et. & quando, gt. CUhich includes prout Curia conſi- 
deravit 5 and the Court inclined ſtrongly ta affirm the Juvg- 
ment, notwithſtanding 1 Bulſtr. 37. and Yelverton 58. Sed 


Adjornatur. To ſearch Pyecevents of aſſignment of om 
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by the Inkants appearing by Attomp; which on Recoveries oz 
perſonal Actions are triable -Y pats after full age on Fines; 
Nc. hoe Court. 


Dawſon and pudſey. Trin. 25 Car. II. 
Rot. 1084. | 


1 N indebitatus infra on fozbearance fo2 Poaztes Cold and de- (7 
1(vered, not ſaid ubi, was aſſigned foz Erroz, on White Licu. 
and Browns . Caſe 1 Cr. 571. Ireland; but the Contraa foz 
the Poꝛles being collateral, and the Aſlumpſic on fozbearance, 
that is well enough, and the Contract fo2 the Þozſes is but 
indutement; But had the Action been fo2 not delivery, oz foz 
the Monp 02 Sale of the Þozles, it muſt be 2 infra accom 
ing ta the later Judgments 3 but the 5 ias being ideo 
præceptum eſt quod venire faciat, not ſald ad eandem ,Curi- 
am, Q in Curia. This per Curiam is Etro and eee 


reverſed, Niſi. | | 


Caulc and Lemarke. Paſch. 25 c ar, II. 
Rot. 461. 5 


Rrog of Scire facia on Recognizance of Bail taken W 6; 
the Bayo2 on cuſtom of the:Jnfertoz Court of Recozd ,.( 3* 
on Judgment there the Defendaiit: pleads there is no ſuch 
custom ; to which the Plattitiff demurred, becauſe the party 
is Eſtopt now to aver there is no ſuch cuſtom by the | 
coꝛd; allo it need not be ſaid the Judgment wag affemed 
reverſed. - Thich the Court agreed being not debt = 
fa. on the Judgment; but being not ſaid ts: be taken in 
Court map be out, and ſo not good but by cuſtom , and 
then it may per Curiam denied. Adjornatur. 


. £6... 
Thomas ad Sorrel 4 Ante. 55 5 


N the Ech equer.Chamber, Nd 46 dle 4. B. K ed If gt? LO 
I: 3 Non * 
the Kirigs Prerogative tn ballance 1 n 
good. as to the mantr en nen its; ration, be | 
befoe-anv.at the t the Dteature; 7 x up. 8s is 


agreed by all, any might ule-a Taverz n a9 an 
other 
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ry, and they enjoyed thele 12 Car. 2. the 
Statute 7 Ed. 6: and under Ra 9 Jac. 

ff would be 


the wat 


iid hed been neevies unleſs he 
hy 
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the Kings death. % Che extenſiveneſs of the Licenſes as to 
perſons, time and place; is only reſtrained, ſo as it do not 
abꝛogate the Law, which this Patent doth not, neither can 
any confine it to any certain number, and ik it would, yet it 
appears not that the Uintners exceed this number; but it 
they did, a licenſe to as many ſingle perſons would have been 
as inconvenient, and it was the Aintners that loſt by 7 Ed. 6. 
therefore it was neceſſary they ſhould be reſtoxev, and its not 
in their power to make too manyfree-8 Co. the City 
of. Londons Caſe, it muſt be by Service, Birthzight, o2 Re: 
demption, by allowance: of the Payoz and Alvermen, theres 
foze the, Uſntners can Free none but by Vervice ; allo its 
againſt their profit — too manp Free, theretoze ſhall 
not be prelumed; alſoevery Free-man map take 3 
and being no Negative woꝛds in the Patent, the King hath 
concurrent pow the Companp; and as to the places, 
this is rather a reſtraint than an enlargement, becauſe any 
Free- man of London, as Moor 833: may Trabe in any part 
of England; the Gant in our Cale being not civibus but 
liberis bominibus. 4, As to the time that its to ſucreſſoꝛs; 
its reaſonable to make the remedy adequate to the toſs they 
had by 7 £9.6: Alſo th Ring notwithſtanding 14 Ed. 3. Cap. 7: 
23H.6. Cap.8. & 2 H.76.b.map diſpence in perpetuity, as with 
the Sheriff of Weſtmorland in fee '12 Co. 18. the lame of the 
Sheriff of Northumberland: and moſt 'Cozpozations that de: 
nd an this power foz their continuarice foz ever would ſig- 


3 but 
the Kings 
m being but 


hereof 
wouly 


* 


4 5 put ſuch a and to Trade that would not be counter, 
led by theſe Licenſes on 12 Car. 2. This likewiſe intres 
leth Shipping, and Mich; a Jac. Judgments on veinurrers in 
Trin. 2 Jac. could not be aided by confirmation', Having 
no words of a new Gzant, Pl. Com. 349. Dyer 269. and the 


ſuddoinneſs thereof ſhews the clearneſs of the Opinion of the . 


Court. 2. This diſpenſation is not determined by 


Death, being an awthozity executed pzeſently in the Compa: | 


ny, as an Jatereſt 02 an Authozity coupled with it, which (s 
erecutozp only as to the particular / perſons made free, fo} 
without ſelling '{Uine they can be no-moze a Trade, that 
a Dꝛaper without ſelling, Cloth, 02 a Newer without felling 
Ale; alſo were this but a bare Authozity, tt muſt de eketuted 
in the Kings name, which would ſhake: all Coxpozations: and 
its plain that this is not revokable, as a ggant of Chace, 


Marten, on to alien in moztmain, F. Neg. O. which 
—1 


the ſame in reaſon with our Caſe, reftozing Copporation 


by the Kins death, 2 Rich. 3. 10. and 2 H. 7.6. the non ob 


ſtance reftozedthe lubjec to his ancient fra dom of deing She. 


riff in fa; neither doch this licenſe to Waterford 


: 4 


I 
* 
5 


Uintner was i 


2 3 1 
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it 
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2 ſemper, & pro ſemper is neceſſary,therefoze its not dilpen- 
ſable but the reaſon and grounds of Taverns are alterable as 
to times and places of moꝛe 02 leſs reſozt,therefore its viſpenſa- 
ble fo2 the increaſe of Jnhabitants , of which the King is 
Judg; and. want of truth and honeſty, 02 reaſon takes not 
away the fozce of the diſpenſation, 3-Ioſt. 154. Statute that 
makes a thing toꝛtious as to the ſubjecx, cannot be diſpenſey 
with, the matter being not variable, no dilpenlation : can 
avail. 2. This Tavern is not kept in right of the Cozpo- 
ration, but by. the natural. perſon; but diſpenſations wozk 
by Exemption Negatively, and ſo may inure to the particu- 
lar members, as Moor Waller and Hanger 21 Ed. 
4. 55. Allo conſtat de perſonis to be exempt as to their na- 
ture anp number, it being not determined with how man 
the dung may ary Das with, 100 ones goa 
as the Law, which would be an atogation, and the num - 
ber of the. Coxpozation when made mas certain and known;' 
and its but accidental whether they ſhalß increaſe oz decreaſet 
and by this. reaſon ſcarce any ſation would: be good 5. 
and bs a Cozpozation iticreaſeth, its pzeſumable the people: 
and habitations increaſe : The poverty mentioned in the Pa · 
tent was only a reaſan to diſpenſe with them rather than 
others, but the merit was the ground of the Patent ; 2 
the tion hath no power to diſpenſe, and the La 
againſt Tranſportation was foz-publick-good,: yet: the 
ſation to 5 Merchants of Waterford is held goad. 2, This 
is not determined by. the Kings. death, - differing much: 
from a licenſe which is revocabls., which a diſpenſation is 
not, but is relaxatio Juris, that pzoceeded from a — 
power and Juriſdidion. 3. The Statute 12 Car. 2. doth not 
repeal this diſpenſation, 4. This diſpenſation cannot be gt- 
ven in evidence oz general Jſſue, therefoze the Uerdic as to 
this is votd, on 27 H. 8. 21. and in Morris and Maſon, 2 Jac. 
and Write and Gale, the diſpenſations were /hicavey: 
large: So 2 Roll. 683. 5 though there de 
ſpecial Proviſo. in x2 Car. 2 f is not ablolute to the: 
Uintners, but only. conditional if they had any liberty it Gout: 
be ene 5- e diet to. pap tox ſelling Mine be-: ; 
% yep nog dong Diode 3 
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Cole and Delawn. Monday, Nov. 10. 


ſtay of Trial in Idue on infra _— | 
mu be pleaded, and the party cannot be alded on non eſt 
factum, but Feme covert may, which Rainsford agreed, 


on atfon , Sir Francis Winningto 
1 N debt Oblig 5 1 


Hudſon and Brian. Trin. 25 Car. II. 
Rot. 197. 


„en I quantum meruit bc indebitatus kus Goods fold 3 the 


kendant vemurs to the later, and as to the firſt 


vivers Goods ſuppoſed in the later promiſe, were 
Goods in the firſt, and not alia, abſque hoc that he 


aliter as to the firſt ; to which the ntiff vemurs, and 
the Cauſe ſheweth its but general Iſſue, and Judgment 
the Plaintiff. | 


Wright and Wadden. Ante. 


M 14 Car. a. Cap. 11. & 16 Car. 2. Cap. 3. under & 
whereof the Defendant juſtifies in Action im 

» Bit Francis Winnington pyayed treble cofts, 
but one Act, and fo though no cofts be given by 
to be treble thereon, as well as on 


King and Roſe. 


A Treſpaſs pedibus ambuland' fot killing of Paltiffs and 
dealing a 2 


Ms NS et 


Prall againſt Sir Robert Wiſeman. 7 uſeday, 
November n 


Sc. ſu a 
on of dete on the Rat 
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"tion ſhould be granted, till the Court be moved, on Erie 
party be taken on ſuch a Capias, its ſufficient fo2 eſcape againſt 

9 Sheriff, and the laſt rule fo2 ſpecial Ball was dil 
charged. 


Dominus Rex and King. Ante. 


Iatantien ko; refuſing to be ſwom Conftable at Nor- 
tonferris, being pꝛeſented by the Leet of the Pundred 
within which Wincauton is, the Defendant pleads that the 
Town is an ancient Bozough,and have Leet of their own 4 and 
chuſe Conſtables, Ratione Cujus, 4c. to which on 13 Ed. r. of 
Wincheſter cap. the Plaintiff demurred. This-patviledge 
of the Town F. N. B. 94. G. being nodiſcharge as to the ſu⸗ 
periour Leet, A. .c. 10 H. 4. 4. & 2 Cr. 583. Croke;and 
Stubs, being 

that they ſhall _ ofthe-Infer(ozs,vefaults, and Omiſſſons 
is no extuſe: allo the Conſtablesof the Town cannot preſent 
the want ok Arms a ſuch like 3 but they are peeſent dy 
the Conſtable ot the Þyndred, which 4 loſt. de within 


7 


22 
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383 


onlp to do ſuit to their own Leet not to ſuperioꝛ. An 

bert 16 of Conſtables, ſaith the Þundred is the ſame 1 

a paivate Leet, only of lager extent: Allo the Leet 

dred 02 Bozough is a Franchiſe within Wincheſter 

and gives only power to the-Þundzed to chule, 
the Bozough : Alo the uſage is 


5 


of F508 
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latger eftent hath a greater Jurisdickion, and 
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the Leet, and therefore the hundꝛed ſhall not be 1 
to thin; foq ſa bu Cantling the Þundyer our inte Leet, as 
here it is, the dunn ed would be yeftropyed, which may be aste 

the doing ſuit to it; but not as to this choice: Leet in the 
Kings hands is a Franchiſe in Subjects: And this being no En 
cozpozaten Bowugh,the being ſo in nomination, as Southwark, 
doth not exempt from being Conſtable of the wunden; and 
contrary to 4 loſt.{t hath been held a high Conftable was an 
Officer at Common iam; though he had not view of arms. 
Hill. 16 & 17 Jac. Samoys Caſe, And Judgment foz the Plain- 
tif notwithſtanding tt was excepted be is (aid to be chaten 
8h of Qtober at the Leet, andthe 9th of December be bi 


befoze the | 
Curiam is il. but the Steward cannot fwear dut in z <_ ” 
but it may be by a Juſtice of and the Conſtable 1 

astet muſt go defoze' a Juffice to be fwomn of-himſeif : Alta 

its ſaid he refuſed to eee e 

ent ref r 71)! the Rs 7 


61:4 - 
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Rue of Indiamentor Barrerry in Mancheſter * (48) 


veliveren at Lancaſter Aiſes, was ſatd to be on Try 
Juttices of Goal. delivery ; not (ad hewap iu Saul, which is 
clear, on Indictrnent.beſsze Juftice of Goal Delivery ; bt by: 
4 Ed.3.cap. 2. the Juſtices of Peace are bound to bing their In 
dictments to Goal Delivery, and the Juſtices Peace cannot 
try them, and if the Judges of Goal Delivery ſhoulu not 
try them, they conlunnot male od Ptoceſs 5 ore dg 
ſontheycannot Uitlawany; but mult: 6ertific hither, but 
not (aid ductus ad Batten its ili hub agaiuſt- 
the Juſtice ofOyer cannot try: Br. 43 Aman. ro Dae 
thi coming in by Certiorari not by delivery of ye —_ 
be muſk be (a(d in cuſtody, Et adjorgmur, . \/ ||| 


(2310983 TY. 
Prin and Beal... Trim. 25 Con i. Rot: dess, Ant 
. 77 65499 * 1 vat. 15 7420 1 * 0H. 9 22 


Much. 25 Cer. II. ER. vam 


(50) 


Replevim 


tl. the u be compelled to pay » by ſuit as 12 bekote 
Commiſion ſued out its a good diſcharge. And betne wp 
fo2 the Plaintiffz and ancientiy till — (uev. out 
ale. ought not to. repap though he had notice on: 
E. 


Wildman and North. Trin. 2% Car. * 
Rot. 3 57. Ante. : 


JF N Reylovin the Defendant avowy bol poperty in Bot; 
to which the Plaintiff vemurred, becauſe this 1 
a Iſſue, non Cepit? as 27 H. 8. 21. and (t'ould ie 


pieadedin abatement, as Replevin Br. 1. and ſo of the 


of g third perſon; but per Curiam all is one in a in 
where. the party hath his goods delivered to him; ies in B 
* abatement'; Hill. w__ Salkield and Skelton which is ti 
pozted but in part; 2 Cr. 519. pl. 1. but was he 
map plead it either and cannot plead non cepit, i he-took 
Rs 2 nn A not _ — * be (aſd is that 
e ſhould have claimed pꝛoperty : notwithſtanding 
that becauſe the Sheriff might deliver the Cattle he hath ele- 
tion to plead it here, and 39 H. 6. 35 he ſhall baue a return 


_ _ Avowry. Bar. 53. ad: Idem, and Hull Rox: 357. 


of return fo} OOO 
take the Cattle unle(s Averia ſun, but 
. wine Wowant matt mt ute 


Benet and Thorn. =—_ 5 0 
Cortes prædicl. the Defenvant-foq. the Püatntm Cob 
ceeffiſet, being certifiedas the Recognizans its — & 
n excuſe" the Officer alone, 

Nr FN as the latter. 320 - 


Silly and ah kot Br. I 37. 
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f | 
ray omg or was moved between Gofron and Sedgwic 


Erroz return 7 Jan. proximum Parliamentum, by Dir Francis 
Winaington on 5 apy Car. 341. Godſalves Caſe, that this 
CUrit map be vo Superſedeas to execution: but on 2 Cr. 354. 
Eveſque Offory : and 1 H. 7. 20. 3 Caſe, the 
2 its . — : 2 Hales — Juffice laid 


be to a day tertain with any d 

an Adjazament but only in name, and fo de ald he hav 
known kk held by all the Houſe of Len E ee ; 
W A t& raphy: V. 54 


7 and = They, Novemb 13. 
N vr < . 
| Oo — 


Wer 12 I} from . 

, as appears 3. where 

the thee Taverns; in appid forum; and on 
x Jac. cap ꝗ. at Alehouſes which are-the ſame taTinkers that the 
other are to Gentlemen: Alſo this is eſpectal aut of the mic 
chief of 7 Ed. s. and with tn the ptoviſion,of 12 Cr. '2:whichvoth 
not deffrop them; but enaas, that only certatin;perſons Gould 
licences But betoze it was indifferent :Juſtire 
6.00 Mapoꝛ Lene as tht 4 


4 45 W 
122759 
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Cale; in vubious expoſitton that is to be taken, that ic mol 
agreeable to the rules of Law, as the grant of Park- Keepet; 
not laping when, generallpit begins pzeſently, but this being 
not the intent, it ſhall paſs in Reverſion : 80 21 Ed. 
55. Clerum & totum Clerum is all one, but to make a grant 
good its Clerum in each Province, lo that Quilibet eorum 
tall keep Taverns, is intended only where the Comm 
tam voth not reſtrain; Then in Koeheſter, ik every Freemalt 
ſhould keep without i{cences they are out of the Statute, and 
mip be ſupptetſed by infohmatfof, ans they cannot fut — 
theit Patent: Do of Alehoules, the Common-law hath ſet 
bounvs to them; and its the ſame as to places in all Eitler 
and: Pot Towhs in Eugland, are generall wos, and mul 
be teſtrained tu fit plates, as Brewers are lawful Cradeß 
Pet in Hall its a Nulans z where in a clokle Street, 
and lo it was adjudged by Chief Juſtice Bramſton of u Be 
houſe in White-Fries he knew pulled dawn. Do of a Butcher 
in a Chapel, oz of a Tavern in a Church, theſe ill conſe 
quences are not warranted by the Charter 1 And . Ed. 6. 


tt; Concern the Kingpintereft; he 

in Fer: and in 20 H. 7. 8. & H. 6. 55.'of eren. 
Jaries; and there in na difference between a 
with Statute, and with Cominon-law, fo the mi 
tame, F. N. B. 260. and its recited to be to; the 


Vol. _ | — 2 B. R/ 


grant 40. Copoaton, yer me to. Low 


7 ot Vigore Eledtionis 
y rh ings ſmarts grant ſo that every Paſter 
ofa Company may a> — in a ſingle 
perſon, vet les no delegation the Paerogativez//elſe it were 
vold s and the queſtion is not de ayrhoricate: concedentis, but 
de re conceſla & capacitate recipientis ; the caſe. framed of a 
grant, that all the Companp ſhould be Deni zens, is litem 
lite reſolvere, And the caſe of Brewers, that — 2 eorum, 
notwithſtanding 5 pry 6, cap. map keep an Alehouſe, is 
equally poubtful, and they mutually move each other; — 
neither are proved by reaſons oz authonities ſatistaaam 
2. This doth not dye ith the. 8 — — like 
Protections which are race, : 02 e es ot 
Commiſſion : Ag Rolts Cale Pl. Com. 435. which are in minate 
capacitp this in politick z. and Dyer 270. is wert there any 
time limited fo2 the Duration, it ſhould not. determine. And 
Toung and Wright, Debt on obligation to perfozm covenants 
in Indenture of ce to keep a Tavern by Ming James, 
and confirmed by Car. x. wherein it was reſoſved that the Ring 
might viſpenſe : And 2. the point demurred on was that it vin 
not determine by the Kings death. And this 3. was held 
to ſurvive to the Defendant who was licenced joyntly with his 
Bꝛother, and lo it was no bare authoiity 2 and 2 R. 3: 4. 8 
full in this point: on 5 H. 6. cap. 4. 27 Ed. 3. cap. 1 & 49 Ed. 
3. cap. i. anꝭ the point is not wherein the Kings Werogative; 
conſiſts but whether this be a delegation of the wings Pꝛeroga⸗ 
tive, ſo as to put the Perogative into anothers power.: And 
to Norris and Maſons Caſe Hill. 1 Jac. its no-anCwer, to 
ſay they were ſuddain, fo2 often on opening the Recow Jung 
ment is given; and in Sir Walter Rawlcighs.Caſe: 43; Eliz; 
the Judges being the ſame could not but know of the 
— 1 Potent adv 8 772 3 and in my ane oth 


cap. 23. in e e e if not loſt per ni⸗ 


mium 


| . | '# | 
12K U 


1156 hh 
ub. 250 


The matter thereof ig n. 
reign, inſt, 1. L. 3. C. not to be admitten unleſs effity of 
Merchants 92. common utility do recompence : 28:E4.9; ap. | 
71 42 Ed. 3. cap. 6. in 2 H. 7.6. & 5 Co. 1 

diſpenſe with Laws that concern him: 

Piracy Hub. 146. and its proprium quarto modo, 

King, as tocommand any Subſect to ſerve him km the 

lick good; 12 Co. 18. and he doth maße Judges 

their own Counties: Alſo Statutes that are againſt 
Prerogative 7 Co. 24. may be diſpenſed with 2 2 Hl. 7. 

may pardon murder, (efn 


th Statutes in which'i 

oncerned with the Ring * 

2 T4. non — — of 32 H. 8. 

miniſterial not fo? judicial, in which 

hath intereſt, bo ot non obſtante contra 4 Co. —_ 

mon-law : Aifo non obſtante reſtoze 02 

Symony 1 laſt, 120. Com. 

— fot 


BY : 


— 
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but by 3 Statute ; (o ot᷑ non obſtante given to Sꝛaziers 
to . it would be 5 e ofthe Law to 


of malum in 


inheritance, they dopartake Wess and are not | 
Kings death; but in our caſe the King had no continu- 


ter Rawleinh gie to 
„ 

e e 

deceſſoꝝ. aerable.by 

12 Car. 3 deſtroyes 7 Ed t whothy, any 
quently the Atntners power cr ever good, - 
conſtruction of Law, and neither mave good no 


„„ 
executow as e per are licence | 
the Kings death, and fo that ſuch probitöet ate velidtr 
by particular perſons Re the" en 
a! ern pet Mr 
— cart 
Bunt, cee it avalls noe. and Judgment for 1 


Mick. 25 (or. II. B. R. W | 


CO ware eo eregne — 


W 120 330 ele Nov. 1 7. 


Bis that after ſeveral. motions to ſettle Jflue, * wh 
1 of Common in Queſtion, in Replevin of 

thkrig in Marſh, within the Pannoz of Tromom tr 
en at Bar on Friday laſt, the Defendant avowed by wote⸗ 
ſtation that the locus in quo was parcel of the Manne; of 
Elſtcad, and of Trotton : Fo? plea, — koꝛ Common ta 
- hiitfent houſe in Eiſtead, and the Plaintiff to hade return 
b be hathancient houſe in Trotton and that he, Sc. have 

| to have Common in th ſaid Elſtead-Marſh, and farthee 

aith chat this. is parcel ol the Bannoz of Trotton, abſqus 
c, that its parcel of Een annoꝛ, and this was becauſe 
this Parch was partly within the Pariſh of Trotton, though 
within. the Mannoz of, Elitead wholly 3 and upon Evidence 
fo the: Defendant the Plaintiff was Nonſuited, and n 
ges awarded by enquiry at Bar. 


2 


| Iſtcad and Streater. ; 
J% veſterday bam the Kings Solicito (in e of 


North, made Attozny in the place of Finch, Made Lon 
per in Lam Aſhlies ſtead, Removed on Monday laſt from 
being Chancelloz) ptayed Execution on a(Urit of Error byought 
in r and diſcontinued by Pꝛoꝛugation, which Wind 


and Ray nsford granted, the Recow being never carried dente 
no tranſcribed. 


Warn end Sandown. Tri rin. 25 Car, II. 
Rot. 1081. "4 


id die is latin the ens pleads that Rakes 
1 and this Bond was given by him and 
foz enlargement; to which the Planen be 

8 "Both Huſcombe in Dures Br. 1. and Mantdl 

an Cite 2 Brownl. 64. Durcs Br. 9. & per Cutiam ug. 
ment toꝛ the Plalntitf; this Robets being no Father, Pu 


Ulite no; near Relation in which cales the Bond would 
de bold. * ” 


Hobday 
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Hobday and Oxcnden. Trin. 2 5 Car. II. 
Rot. 65. 


ER of a Judgment in Canterbury, in debt again (9) 
Defendant as Avminiftrato) , on on plene 1 — 
pleaded, and Gerit of Aﬀets, to part the Judgment is qudd 
recuperet ſo much de bonis Tellern as found, which was 
alltgnen by Pemberton 3 & per Quan. it is 


Judgment ſhould be ge 


— folk — be goon, wy 
Sed adjornatur, 


Pibus and Mitford. 7 aſday, Novemb, 18, Ante. 


nt in Northumberland, Perun Aerdit nd Mick, (11) 
EEE by Jane his I da al 
3" Andafter covenanted with Deans that he and his 
youly ſtand ſeiſed to the nſes the Jndentare, * 
n Royal, not in Hit 
d2 the Rewabider to 
3 
find o 
ren to be begortea ar 


e pn n ReDet 
EET ESE 
ee and the abe Are in dug 


24% Mich. 25 Cur. IL BRT. Vol 


the Sons being then living, and named in the ſettlement 
the Covenanto2 manifeſtly had no intent to rafſe any new 
uſe to himſelf, as where its by tranſmutation ot 
x Co. 154. Snr. Pagets Caſe there fs for the ſeveral repoxs in 
Moor 193. pl. 343. but beft 1 Anderſ. 263. pl. 270. bo 
differ, and there was no uſe raiſed by Implication to the Co. 
venantoꝛ ; but upon his old Setſin the uſes being not wen 
limited reſulted to himſelf: And 2 Co. 91. Moor 284. 
437. & Co. Lit. 22. b. Fenwick and Mit fords Caſe is 
this way, fo2 the Conuſoꝛ had conveyed it to M. fo? life, &c, 
the Remainder to his own right peirs; by this limitation 
a uſe reſulted , with power to leaſe, ſo that his Weir was 
no Purchaſoꝛ as the moſt held: but ſome held this way a fee- 
ſimple, and therefoze may as, well be limited to the heir ol the 
Conuſoz- as to any other , ele the. limitation to his own 
Þeirs is vold, and he hath the old uſe ; and ſo in the Caſe at 
Barr the Covenanto? having only his old Eſtate, that can- 
not be coupled with the uſe to Ralph, to make an Eftate Tail 
executed. 2. From the.fozm of the Deed it appears that 0 
uſe can riſe by implication, which is Ouſted by the erpyeſs 
limitation of the Lands to Ralph foz life, Remainder to 
Hetrs Bales 3 and hereby the covenantoz takes notice of flu 
limitation granted to A fo2 life, 24 Ed. 3. 70. b. & 76. N 
mainder to B. Remainder to theright peirs of A, here being 


2 


ſe, and then de 


2 Cr. 109. & Pl. Com. that in 
ſhall take Quaſi by Miſcent, 2 Roll. 
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Shellies Caſe is plain, though the Anceſto? could never take, 
and there is no diſtinction when this ac is ts be done, - where 
its to be after death of the Covenantoꝛ there was no-poſſibil- 
ty he ſhould take ; and had the uſe been to Mich. and his 
IÞeirs 3 and if he hap Iſſue by the ſecond TUife, to the Þeirs 
of the body of ſuch Mike ; this is a bale Fee till Jſlue, and 
then veſts in the Peirs of the Mie: and there is difference 
between ac of party and conftruction of Law. 2. Upon ſeal - 
ing the-Deed, the uſe din change, and Mich. was preſently Ce- 
nant in Tall; fo2 the conſtrudion of uſes. differ from Common; 
law, as Covenant to uſe of himſelfoz his Wife are good, pet 
there can be no ſuch gift at Common law: Allo the covenants? 
bath the whole uſe, and what he vath limit over is reſerver 
to himſelf, and that by this implicatidwmay raiſe a uſe is plain 
on 1 Leonard 256. pl. Manning and Andrews, here after 
death of Joan Remainder was over, it was adjudged Joan had 
fo2 life, though ſhe were a ſtranger and had nothing in the 
land no2 uſe befoze. And in Co. Lit. 22. Fenwick and Mit- 
fords caſe, it was held that the old uſe remained in himſelf: lo 
Moor 718. pl. Carl of Bedfords caſe, which was after : 
and 1 Co. 154. Low Pagets caſe differs not from the caſe in 
queſtion; and the limitation to Farmo2 , and Sanders were 
not regarded, noꝛ nothing paſſed from the Lom Paget, whot 
ſaid to have but fo life, becauſe its erpzeſſed immediately 
ter his death to J. S. Allo were there a Chancery truſt in this 
manne? to heirs Bales, by the ſecond Wife, they would con- 
ſture this, that the Donoz ſhould have fo life, but no other E. 
ſtate; though Mich. might by act in his life time have deftrop- 
ed this; and where the covenant is on future Ban ue 
ſtand ſeiſed after Marriage be, till then hach lee; but when 
it is to another after death of the covenantoz he ſhall have 
it but fop: life, and to a mans heir, and to J. S. o: heirs on 
death of Anceſtoz is all one. And Co. Lit. .2z. becauſe the 
right heirs cannot be purchaſo2s, no; take till after death of 
Anceſto) : Therefoze the Anceſtoꝛ ſhall take fo lite. Hales Chief 
Juſtice,The Judges are to be aſtuti pro veritate to conſtrue at- 
coding to intent, and he law no difference between Fenwick 
and Mitfords caſe, which was the ſame family 3. hetr and An- 
ceſto2 are Coꝛrelative, and therefozxe the heir cannot be pur: 
chaſo? ; and Lozd Pagers caſe was truly adjudged on the rea- 
ſon of Sanders, becauſe the Lozd Paget hav an Eſtate to; lite; 
elſe the Son could never have had an Amoveas Manum ; this 
implication ſhall knit bath Eſtates together, eſpecially being 
in caſe of an Eſtate Tail, where Volutas Donatoris hath been 
largly extended: Alſothe covenants? could not ſtand ſeſfed , 


Jt any 


1 
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(59) 
Slander. 


and its not as Covenant to ſtand ſeiſed to the Heirs ok J. D. 
by a ſecond Wife, this is a Fer-ſimple in the Covenantoz till 
the contingent riſe ; and Moor 718. pl. the Earl of Bed- 
fords Caſe accowing, and here being a long enjoyment it ſhall 
be as a Covenant after his own deceale to ſtand ſefſed to 
the Heirs Male by the ſecond Ie, in which Cale the An 

ceſtoꝛ hath ſuch an Eſtate: as map ſerve the Remainder, this 
being no contingent, as to ſtand ſeiſed on Marriage, o; after 
the death of 1. S. which is Fee in the Covenanto? till the con- 
tingent happen; which the other Juſtices agreed, beſide 
Twiſden , who held this not being in the Caſe of a Till, 
no? no poſſibility fo2 the Þeir to take by purchaſe, he cannot 
take by deſcent, being contrary-to the rules of the Common 
Law, where the Anceſta2 could never be ſeiſed. Sed Ad- 


jornatur. ä 


Collins againſt Mathews. 


F an Jnn-keeper, J ſee Cook lie with Samuel Collins g 
Mike, by which he loſt much gain and cuſtomers, per 
Curiam ig Actionable : but this being an Action bought by the 
Pugsband and Wife, and damages given to them both, its ill, 
fo} the Tife cannot foyn in the damages, & ad damnum ip- 
ſorum were ill, and Judgment fo2 the Defendant. 


Lord Fitz-walter and Modern 105. pl. 14. 


X motione Sir William Scrogs againſt a new Trial. Hale 
Chief Juſtice ſaid, That Wears as in Suffolk and Nor- 
0 


Ik may be particular in the main Sea, 35 Ed. 1. Rot. 18. 
& Tr. 10. Ed. 2. Rot. 83. 02 on the ſhoze, and yet the Fiſhing 
may be and is common to all ſubſecs: ſo in the Severn to 
the Lozd Berkley, and in the Thames from the Budge to Ro- 
cheſter, though the Soil be the Kings, yet prima facie the 
Fiſhing is in the ſubject, but one may have a Piſcary in par- 
ticular, excluſive of others in common River, and on releaſe 
of damages to 42 s. Special Uervic ſtands fo2 the Plaintiff 
on trial at the Bar in Action upon the Caſe, fo; diſturbing 
his ſole and ſeveral Piſcary in Burnbam River fn Eſſer, 
from Clay-Clods to Ray Sands, near twen 


e 3 
and the Plaintiffs evidence was on Thurſday, at, be — 
mw LIN ad libitum, the Fiſhers by uninterupted 

ng. 


' Jefferſon 
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Jefferſon againſt Dawſon. Wedneſday, 
November 19. Ante. 


Nina a mayed of poſſeſſion might be award. 6 ) 
ed on an Elegit; the Court denied, the party ha- Execution, 
bing no dap to interplead: and the Sheriff ought onlp to 
deliver ſeiſure to enable the Plaintiff to maintain Ejeament, 
and the Tenant may plead on the Ejectment, and elſe the 
Tenant would be turned ont unheard and remidileſs: there- 
foze per Cutiam actual poſſeſſion ought not to be delivered, pet 
tf done, its remedileſs. . 


Mathews againſt Bowtel. Ante. 


Tolt payed Judgment: 1. Becauſe this Twitchel is (623 
ſaid to be a neceſſary place to ſet Ladders ta repair, Nuſance. 

its ſutfictent to ſay that the Plaintiff was poſſeſt of an an- 

cient Houſe, and that he and all thoſe whole Eſtate he hath, 

have uſed it to ſet Ladders fo repair, without direc and ſpe- 

ctal preſcription in the Þouſe oz the Twitchel ; To which the 

Court inclined. 2. 2s to the lights, per Curiam, they muſt 

be lain ti be ancient in this Cale, ſo where they are opt by 
Bullding in Gꝛound adfacent. But Hales Chief Juſtice ſaid 

he had known it ruled in evidence often, That in Action upon 

the Caſe foz ſtopping my new lights with Board 02 other Jn- 

fruments, they need not be ſaid ancient; alſo where old 

light is enlarged, it can only be ſtopt by new Building as to 

the enlargement, not to the whole light; yet the Action may 

be fo2 ſtopping the whole, but damages ſhall be only as to 

what is old light. Adjornatur. 


Auſten and Lepincot. Thurſday, November 20. 
Trin. 25 Car. II. Rot. 8 50. 


Pectal Uervic in Eſeament they find Francis the Gand. (6 

\ I father aſffigned to Truſttes fo2 life, the remainder to the 
uſe of the Father, and after to the Son foz lives, and Co- 
venants therein to pay Annuity to the Father; after which 
the Father releaſeth all Annuities given by that Jndenture, 
and all Arrears, and all other Titles, Debts, Suits, Claims 
and Demands, which by the laid Indenture oz other ways, 
he oz his Adminiſtrators 7 02 could have from the * 

3 gintiing 
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ginning of the WMogld, bekoze the date of the releaſe ; after 
which the G2and-father leaſt to the Defendant ; after 

the Father entred and made a leaſe to the Plaintiff; and 
whether this Releaſe by the Father paſs this Eſtate fo) lie 
was the Queſtion. And Yolixphen fo2 the Plaintiff that it doth 
not, there being no mention of Land o2 Eſtate, but only ge- 
neral wo2ds befoze the Date of the Releaſe, which intended 
not to Releaſe any Remainder after the death of the Gzund 
father, and by the wows demands no ſuch Eſtate can be Re. 
leaſt, 3 Cr. 268. Seaman and Oxendens Caſe, and the wow 
Titles pl. Com. 484. & 8 Co. 153. ſtrictly and p2operly ig a 
Lawful cauſe to what another poſſeſſeth, o2 Title of Entry 
fo) Mortmain, and in this ſenſe it (hall be here taken, and not 
in the general ſenſe fo2 all rights: Foz had this been intend⸗ 
ed it would be expꝛeſt befoze the Gzant of Arrears, and the 
Annuity is the pꝛincipal, and therefoze all Titles ſhall refer to 
that, as the Marquis of Wincheſters caſe, 3 Co. 2. gtheral 
- wozds refer to the ſubject matter on Attainders, oz Deeds 
of Gꝛant: as Calies Caſe 9 Co. lpecialties are bona; 
pet theſe paſs not, Yelverton 68. So Dear in a Park are 
Averia, pet ſhall not paſs by omnia bona, 18 Ed. 4.14. ge 
all Commons is intended in uſual places: ſo a Releaſe of 
all demands diſchargeth Rent charge, Lit. Sed. 510 
2 Cr. 318. pl. 9. pet in Hen and Hanſons Caſe, by the wo 
of demands a right is not Releaſt: and Averies Caſe by 
Hutton, Hetly 15. pl. an Acquittance of all Actions and 
Demands diſcharge not Annuity , and 2 Roll. 509. Sed. 
but refer to what was intended in particular, ſo Titles Gall 
be taken fo2 ſuch Titles, foz which be might have a ſuit; 
Maynard fog the Defendant, abſente Hale Chief Juſtice, the 
Inheritance being to the Þeirs of the Father, it comes to 
the Son without diſturbance, and a Releaſe of all demands 
will not extinct a growing Rent, but only the arrears ; but 
a Releaſe of all demands out of Land, that might ertinguih 
the Rent, but generally doth not extinguiſh Rent noz Cove- 
nant, unleſs b2zoken ; but the pinch of the Caſe is on the 
wozd Titles: ko; the Arrears and the Annuity it (elf, though 
expired, are releaſt, and all other Titles by that Deed, and 
he had no other Titles by that Deed but this; (o its as Re- 
leaſe by the Son to the Father; & per Curiam Title is g 
moper wozd fo: Lands, and to carry an Eſtate, eſpecially 
being further by vertue of that Deed ; and an Effate pur 
auter vie, as Co. Bouls Caſe, map he in Re⸗ 
mainder after his own life, lo its uſual conveyance to 
koz life, the Remainder fo2 years being leſs Rates. 


Adjornatur. ilſon 
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Wilſon and Robinſon. Trin. 24 Car. II. 
Rot. 1415. Ante. ///. 


"? Jectment of Lands in Weſtmgrland of thzee Beffuages, 54 ) 
as to two, not!guilty, as toe, that it was cuftomary Pcriſe. 
of the Wannoz of Underbarrow', and deviſable, and that 
Baldeſton deviſed all his cuſtomary Tenant-right Eftate at 
Brigend in Underbarrow to his Colin the lefſo2 of the Plain⸗ 
tiff: and whether this paſs fo2 life o2 in fee was the Queſtion, 
and is the ſpecial concluſion of the Uerdic: And Levins foꝝ 
the Plaintiff that its but fo2 life; and Wilkinſon and Merry- 
lands Caſe, 1 Cr. 447. is of Boxtgages and Eſtates, and 
there ſaid, That if it were of all Eſtates in Land it would 
paſs a fee, and in 1 Roll. Hill. 649. Kerman and Johnſon, 
in Stiles, it was paying Debts and Legacies 3 which by 
Hales Chief Juſtice wag ex abundance, found to expound the 
lilli by theſe, exceeding the value of the perſonal Eſtate. 
But the Court adjudged that a fee paſſed by all the Eſtate ; 
affo Bowman and Milbanks Caſe, All to my Mother was held 
but fo? life ; allo the Marquiſs fee, and on the Beckſide, and 
which my Father took of Hiobeſty of the Kings Lands are 
but ſeveral deſcriptions of the Lands, being intendev ſeve- 
ral, not any paſſing the Eſtate, but all ſubject to the ſame 
conſtruction, 1 Roll. 844. Moor pl. 153. being all but one 
Devile, ſo as the one will not carry a kee, no moze will the 
other carry any Eſtate of Inheritance; alſo in the ſame Wil 
is Rent deviſed $0 the perſon fo? ever. 1 
Weſton fo2 the Defendant, that Inheritance palleth Eſtate 
tompꝛiling every Intereſt in Land moze oz leſs, and nothing 
is left ta deſcend to the Heir, therefoze the Deulſee muſt haus 
it, as where its deviled fo2 ever, which is the lame in point 
of time: and 1 Cr. 447. Metrylands Caſe, all Eſtates among 
other perſonal Legactes being aſſociate made the doubt, but 
in this Caſe all the Eſtate is ſingle alone, and without doubt 
all his Inheritance would paſs a fee, and all the Eftate is 
of the ſame impozt, and the addition of all his Tenant-right 
Eſtate, alters it not, but delcribes the nature ok the Land, 
as to the qualities of veuule, 8c, Hale Chief Juſtice, had the 
Gerdic kound foz the Marquiſs fee, and that pürchaled ot 
Hoberſton, and on the Beckſide, to be all Tenant right E- 
ſtate, then the deviſe of all his Tenant right Eſtate at Brig- 
end would paſs a fte; but being not ſo found, the deviſe of the 
Tenant-right Eſtate ſeems to deſcribe the Lands only, mn 
| 0 
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agree tn 


(65) 


Covenant, 


ſv only fo2 life paſſeth , and the ſpecial concluſion aids ng. 
thing in this uncertainty : Which the Court agreed. So on 
deviſe to A. in fee, Item to B. was by Noy argued to be fix 
to B. by the item, which per Curiam wag held but fo2 life 
and Richardſon Chief Juſtice ſaid, That ſhould it be an In⸗ 
heritance, that would make the Item an Imprimis, | 

Allo the Court agreed ti a deviſe of all his Tenant-right 
Lands would be but fo2 life, but of all his Eſtate carries 


fir, Sed Adjornatur, the fac being that all was cuſtomary 
Eſtate. 


Norman and Foſter. Trin. 25 Car. II. 
Rot. 436. bs 


N debt on Obligation, the Condition to perfozm Cobe⸗ 
nants againſt all claiming Title; the bꝛeach is that Bow- 

el clamando titulum, not ſaping what, entred; to which the 
Defendant demurred, not being ſaid, Habens titulum after 
the time of the Covenant, which was to enjoy againſt Foſter 
and I. S. and all others claiming the lame, ante tunc & ib, 
free of all incumbzances under them, which is a new Cove 
nant, & per Curiam on 2 Cr. 15. Kerby and Hanſacre, 2 Cr, 
10. Buckland in Covenant againſt one Man is bzoke by en⸗ 
try, habens titulum ; but here being againſt all perſons claim 
ing Title , the particular Title muft be ſhewed , and that 
lawful, and that its not derived from the Plaintiff þimſelf, o; 
his lefſoz, &c. Foz Tiſdale and Eſſex Cale, Hub. 35. pl. 
if under the Plaintiff, be it a lawful oz unlawful Citie, the 
Plaintiff is bound, Dyer 328, Moor 861. pl. and the Co- 
benant that he hath power to lett, is as to the Title, and 
that it ſhall be enjoyed: frie, &c. which is as to the poſſeſſ- 
on 2 Ed. 4. 15. and 18 Moor 307. pl. and Moor 331. 
pl. Dyer 42. pl. and Leonard 451, pl. Foſter 
2 Cr. 21. contra to Yelverton 30. Chandflower. And en 
by I. S. habens jus under I. S. befoze the time of the Covenant; 
and Wortton and Hales habens legale titulum was here voll 
after Aer dic on warranty by Fine upon conceſlic 3 all which 
Caſes were becauſe it might be by Title lawful oz unlawful 
under the Plaintfff himſelf, and the Court inclined trongly 
fo the Defendant, Sed Adjornatur. 


Winter 
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Winter and Allen. Ante. 


NI Ote that depending Erroz in the Exchequer - Chamber, (66 
IW the parties compounded that the Plaintiff in debt on debt. 
Judgment, in debt on Obligation, to which the Defendant 


bad pleaded voluntary eſcape in bar, ſhould have the penal - 
ty of the Bond, and remit the coſts; ut Dicitur. 


Dominus Rex and Martel. Friday, Novemb. 21. 


GHouldham excepted in arreſt of Judgment in Infoxmation 670 
here, under the name of the Attomp General againſt te 
Defendant, fo2 uſing the Trade of a Draper in Norwich; 

being not bzought, though it be laid and tried in the pꝛoper 

County, on Yelverton Barbers Cale, and 

and ſtaid quouſque, cc. by Rainsford and Wild; but the 

Clerks ſaid the conſtant courſe hath been to being them here 

ſince 21 Jac. Cap. 4- 


Claxton and Laws. 


N Treſpaſs of taking the Plaintiffs Bull, on Uerdic fox (68 ) 
the Plaintiff 25 s. damages. Tremayn pzaped full coſts; con. 
whereupon it was referred to the Secondary to confer with 
the Prothonotories of C. B. and on their repozt per Curiam 
no coſts ſhall be allowed: and coſts was denied. 


White and Coleman, in C. B. 


Reſpas of taking and chacing two Wares in Launce- (6% 
(ton, as to entry not guilty, as to the taking in Cum- Corporation: 

bleford Manno, juſtifies Damage feſant in the Pariſh of Lan- 
* as the Kings Ballp, ſans ceo that he is guilty at Laun- 
celton where its laid. The Plaintiff replied, Ghat Cumble- 
ford is an ancient Bough, Incozpozated with power. to im- 
plead, and that the Coꝛpozations pro ipſis & inhabirantibus 
have the Common of Turbary out of the Booz, in which 
the Treſpa(s is ſuppoſed to be expended by the Inhabitants, 
quilibet ad libita ſua, every year in their Þoules, and that 
the Plaintiff was and is an JInhabitant of an ancient Mer. 
ſuage, and took theſe foz reaſonable Eſtovers; The Deken⸗ 

dane 


a_— — IO Ire —— eine 
a. 
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pant rejoyned proteſtando that they are not reaſonable, am 
fo2 plea traverſt the preſcription 3 and UGerdia fo2 the Plan 
tiff: And Baldwin excepted in arreſt of Judgment that this 
preſcription by the apo; and Commonalty fo2 the Efto! 

in quibuſlibet Meſſuagns ſuis within Bazough 3 not ſafd he | 
a Burger, and the Plaintiff alſo is only ſaln an Jnhah, * 
tant in the Bozough, no Tenant to the Coapoxation ng 
member of it, is too. general and tncertain, this being ng . 
Common known in our Law, being not extingutſhable oꝛ re; 
leaſable, the Jnhabitants may pꝛelcribe in eaſements, not nn 
Eſtates, as here; no? were this good by way of cuſtom, 
which is much ſtronger: its not good as Common, Bulk, 6, 
Co. 60. Gateways Caſe, and 7 Ed. 4. 26. Common Br. d. 

15 Ed.4. 3. and: 18. H. 8. 1. Pꝛeſcription fo Copozationg 
ta not good fo2 the Jnhabitant, unleſs averred the Tenant, 
no? is this fo2 ancient Meſſuages o2 ancient Chimnies, but 


tncludes all new Buildings; alſo its not fo2 reaſonable Ei 
vers, but ad libita ſua, which in this Mooꝛ being but 100 
Acres is void. 2. The Treſpas is at D. apud Launceſton; 
the Defendant juſtifies in the Pariſh of Lantegos, abſque hoc 
that he took them at Launceſton, which is as to place a ve 
parture, as 43 Ed. 3. 11. pl. 2. is as to time. 
2. Serjeant Barton fo? the Plaintiff that this is waved by 
taking Jſſue on the preſcription ; ſed Curia contra, that this is 
a plain departure. 2. As to the preſcription ſt (elf, in 15 
Ed. 4. 29, & 32. the Papo of Coventry are directed to p16 
ſcribe thus by the Papo and Citizens fo} the 'Jnhabitants, 
which placeth the Jntereft in the Cozporation, though the In ⸗ 
habitants take benefit thereby; and this is not applicable to 
new Þouſes as laid to be time out of mind, which is only ap 
plicable to ancient Meſſuages, and 1 Bulſtr. 93. Douglas and 
Kendals caſe, it need not be ſaid ancient Beſſuage, and Latch. 
I 10. & 3 Bulſtr. 334. Harriſons caſe, but its ſufficient to ſap he 
had it time out of mind; Sed per Curiam the Caſe of Coven- 
try was fo2 Cattle · levant, and couchant upon ancieut Meſſuage, 
but though whete the preſcription is to Houſes they muſt be 
ſaid ancient; yet per Curiam not ſo where the preſcription is 
by Copozation3 alſo though the Jnhabitant cannot preſcribe, 
yet he may have benefit of it; and fo of a Copyholder ik his 
Cattle eſpecially be levant and couchant : and every Bo 
rough hath a certain extent, and are not confined as they 
may not have moze pouſes 02 Burgeſles, and the Common 
is not perſonal, but granted to them accowing to the extent 
of the place, and there is no wong done to any. But by 
Windham the Common of Eſtovers would not be * 
the 
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Caul and Llemark. Ante. 


N againſt Ball on Recoguizance ta- 
lt um conſuetudinem, not ſaid ,,; 


in — — by * Doltcito? is well enough, bein 
Rer cuicien when: : 


1 * Replevin the Defendant avows as Low of the Ban- (72) 
uy of D. foz Buthellage- from: Hipperpoint to Wade- Tall. 
Bridg, which is out of the Pannoz 7 Miles, in conſderati- 
of were Ships 
ade, bat the in-quefton came 
3 to which the Plaintiff: demutren, this being not 
Dublia , 2 Roll. 365. where they ſet up 
and — Colt us this cannot be app without 
confideration,: 41 1 ** Barz 7 aver 


. — — — 
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00dz but us to and 


A (9 2 Mary Ship,” is not 
Et per See e — as fog be "ol — ve 
in he Sea, and being not ſald e n care 29: 
dz within the Mannoꝛ, it cannot be taken of a 
out iim uu mbfed maß babe a Poft, as Saleafv, Ap | 
belonged to the Earl of Devonſhire, — y be. 
longed to the Earl ot Cornwal by grant oꝛ preſcription, bu 
they cannot exclude the ſubject coming thither, non the Ring = 
„em the Clardlhip ok itt and Valetor in Dove 8 
ungen to a ſubſet as to the Soll 02 benefits by it. 5, Th 
— II Lon take —— — Dag” nt 
Coꝛui o | 
Commodities, the Ring — ſite de . Shih d 
not do ſo now, unleſs by ſpecial Act * . 


jornatur. 


Roſe and King. Trin. 25 Car. I. o. 
: Rog 309. Ante. w jor mt 4 


Tr (739 1 this cannot be, | per C 0 it i | 
I Es o fig wed em u of p 


of proſtratton of Hedge, 
I oC NN x Trees there is no ſuch konte 
ante, importing to one ſingle act: viz. the firſt. Entry. | 
7 and Elliot thzowing Logs cunnot be coin 
but a Hedg map be of length, ſo continuando is good, and 
Judgment foz the PlaintiC; but per Curiam the pledjthough 
ll pleaded, is ſufficient in matter ken juſtification, and may 
be given in evidence in mitigation of damages, 


** 4 bd {- i 5 
F.\ ® 


dee nd Thorn. 


| cuttoni in only to become a plevg 

| Detendant pap not w 8 Revs, and the 
to ſap devenit plegius on 1 Roll. 563. & 2 Roll; : 0 ercuſe 
the being only oꝛderable; which the — reed 
but had not the cuſtom been purſued where vold it would ut 
excuſe, but here the ſetting foth the ſpecial Netogn ane 
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which is void, yet ſhews what pledg is required , which is 
not purſuedʒ & devenit plegius, generally is only foz appearance, 
whereas this is to pay the debt o2 render the body; allo the 
Mapozs Act of taking Recognizance cannot excuſe, unleſs 
there be ſuch a Recognizance on Recozd, which is not, and 

in Piers and Deavon, Hill. 24 Car. 2. not alledging a plaint 
was adjudged Treſpaſs in the Officer, and Judgment foz the 
Plaintiff, Niſi. | 


Rogerſon and Jacobſon. 


E of Judgment in Norwich in debt on Obligation (71) 
infra Juriſdictionẽ to pap at Alborough which is out; the Licu. 
Defendant conte ſt the Bond, and accoding to cuſtom prays 
Enquiry de juſto debito, which is granted, and the Erroz al- 

ſigned that they enquired of debt out of Jurigsdicion, and no 

ſpecial cuſtom returned, but only ſecundum conſuetudine, 

which in caſe of trial by ſir was held void, yet. this may be 

good by ſpecial cuſtom, ſo on ſolvit ad diem the place of pay- 

ment would appear out, but here it doth not, and therefoze 
Judgment fo2 the Plaintiff affirmed. 


Peters and Prideux. 


* 


N Libel fo2 Com min 2 ſparſis ʒ ta which the De- (72) 
fendant pleads that it was fraydwently ſcattered, and be.. 
that hereon ſentence was fo2 the Defendant in the Pꝛohchiti⸗ 
on. And Polixphen prayed a Conſultation, becauſe the re- 
fuſal of the plea of fraud is triable- at the Spiritual Court, 
though the fraud be at Common Law. | 


Dominus Rex and King. Monday, Nov. 24. Ante. 


GYmpſon excepted to the Infomation that its ad Curiam 
teñt, not ſaid Coram Seneſcballo, as Raſt | tit. Amerci- 
arent, anB; Co.  - Greiſljes Caſe ſhould be. 2. De- 
bito modo elect is tod general and incertain. 3. It ſhould be 
iſtent idonea perfana in the Intonation, and not the party 
pat £6 en ade ed a0 l u tnap Summoren to 

ppeat before the Steward, not (ad in aperta Curia. 5. 
tag recufavit & denegavit dd us not ſat; the Steward 
tendered the Dathz ſed non allocatur, fo; denial and refuſal, ha. 
ving notice of his Election, & * in Curia to * 
9 2 * 


(73) 
FF), 


PT” « * 
nm. 
— TT 
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. © forethe Steward its well enough, as neglexit, and the not 
ſaying the Court was holden Coram Seneſchallo ig infoꝛmat, 


but aived by confefſing the debito modo electus by pleading o. 
ver. Sed adjornatur. 


Pierſon and Nicholſon. 


TR William Jones conceived a Cutlers Foꝛge a Fire- 
8 hearth within the body of the Law, and not within the 
exception; fo2 the Blowing-Pouſes are places known among 
the Tin⸗Miners in Cornwal : and though the Special Uer- 
dict do find that this could not be uſed without blowing. So 
a Htamp-Furnace is onlp fo: making Backs of 
not that every making a Stamp on any Jron well denominate 
a Stamp-Furnace. Hale Thief Juſtice ſaid, that in the form- 
er Caſes it was expyefly confeſſed that a Smiths Foꝛge wag 
a Fire-hearth, ſo this queſtion was out of doo2s, but nowthe 
queſtion is cleared, therefoze its fit to examine the Cook 
Combers Clay-Furnaces , into which they put their Combs; 
and the Barbers Stands that are firt 3 and the Felt-makery 
and Silver-Smiths Fozges fo2 Enamel, and Pewterers 
Melting⸗houles, and -Glaſs-Wens, and the very Cooks 
Bopling⸗pots that are fixt, and Chimical Limbecks and Fur- 
naces, all which would be {et looſe by fuch an expoſition and 
foxced to pay; co of little holes made to ſet Diſhes in Gentle- 
mens Þoules ;—there would be no end of fuch s 3 
and the Court lachen this was not within the Ac, Sed ad 
jornatur to hear Artiſts, - | 


Dominus Rex and Hays. 


N Habeas Corpus ad ſubjiciendum, gc. if one be Re- 
manded he cannot be (ent back charged with Actions, 

but muſt have new Habeas Corpus, and it appearing on the 
Return that he and his Son an Inkant had ſfoln and mar⸗ 
ried a City Ophan, and was Fined 500 l. and now it ap 
pearing that there were other Actions charged. on him, the 
Court committed the Father to the Marſhalſea untf he found 
Bail, and Remanded the Son. And dy Hales Chief Juſtice, 
Entry of a Committitur is fkifficient to charge the Pyſfoner 
with Actions, 02 in Execution, though he de not aba in 
cuſtody ; but its not ſufficient to charge the Officer de an 
elcape unleſs- actually in cuſtody. ak eats 


= 


. Veſque 
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Veſque and Daniel. IWedneſcay, 
November 26. 


Cbt on Obligation the Conditton to perfozm an men (80) 
which was that the Dekendant ſhould pap, and that artiremess 
thereon ſhould Seal to each other a good and ſufficient Re- 
teaſe in due fozms to which the Defendant demurred, be- 
cauſe its not ſaid of what the Releaſe ſhall be, but per Cu- 
riam this is intended of what is ſubmitted, but ff it had been 
to Releaſe all Actions to the time of Award oz payment, it 
would be ill; but Judgment foz the Plaintiff, 


Bokentam and Thomſon. 


Rover de diverfts rebus afded r Aerdic, per Curiam (81 ) 
in Erroz of Judgment in Aſfumpfir in C. B. Trover. 


Mathes and Bowtel. Ante. 


Ae Chief Juttitr there ta nd cuſtom aftengey to ut (82 
H the Ladders on the 2 and thts 1s neceſſary, dana, 
he 


ve liberty to repatr, and 4 
fr ö Fave Lect, of the Hauſe {t hay vert x 


dit otheripife of pofſefſionatus, unleſs it hav deen t 
ene ne to repair. Muhen a ptace Itech ogen tes fukt 
in Treſpaſs to (et Ladders there, but othertoſſe to — 
the owner of the Soil to build and hs Adjornatur. 


Haycock and Hodgs 


T. + Mu pr ha calcter. TVET 


oper Arric. 


Waiotight 
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Wainright and Bean. 


(84) Rro2 of an Utlary in C. B. after Judgment was afſigh- 
un, ed, that the Erigent was in ſigures; but the Court i. 

fuſed to Reverſe it, unleſs it can appear that the party ig 
in Execution on the Judgment in C. B. it being at Elect: 


on of the Plaintiff 18 to (arg him lo 02 not. Et Ad- 
jornatur. 


Fägboreaah and Roſingdal. 


Ebt on Atticles of 300 1. on Poꝛzſe⸗rages, to run four 

eats on requeſt fo2 401. a heat, and again the ſame 

dap foꝛ 100 1. on requeſt, and the Action is only foꝛ the 1001, 

To which the Defendant demurred on the Statute of o.. 
ming, and Judgment foz the Plaintiff, Niſi 


England and Clark. 


Ee of Judgment in Treſpaſs was aſſigned that one of = 


the Defendants died befoze the Judgment given 
Defendant in CUrit of Erroz as 4 H. 7. 


before Judgment on the Recowd, that he yu. 1; 
Bank; after which the Plaintiff ſurmiſeth that he died be- 


fore the Trial; to Defendant in 
Et per Curiam — — Ge 


Shalcroſs and Bland. 


| Action upon the Caſe in Contract made in the Welk 


Ward of D. in the Vil of Shrewsbury, qc. 222 
tr Ereo, bit the Court melder tis 


enough, as in Lond Jo q of a Street 8 — 6 
White-hall was fl 1 K np 3 f 


Surf} * 


* 10 0 Fool and. Mota 69 

£1113 Cf! * 
[En ng, 122 55 "ade (89 
kendant — i a A 
ol T "the party oſcoped; which the Promerk Plaittcf retemn 4 

oy 5 

an accepted ; to which the Plaintiſl demutten, & per Curi- 

am art "accord with ſatisfaction is not pleavable again 4 

Judgment; __w Judgment fot the Platne, #23 . 


Dominus Rex and 1. 51 C0 Vw 


0+ Halt 5 


1 a Procedendo to ber of Seng ( 
ropes the Dofenvaiit, a | 3 / 
; with Contribution to the pooz 3 un by Hales Chics 
— 20 contribute, and . it had been agreed by 

all the Judges of Engtand in Serjeants-Inn, fn the | 

— Caſe, and they are alſo contributoꝛy to many other 
7 notwithſtanding Magna 1 Cap. quod 


fic libera, as toÞigh-ways, See 
% 14 4 
Keble und Pampillon. 3 19 


i #8 


| X tnotone to ting gony neo the Cot ro 45 
E. Ofly ty on Obligation move ay (9t) 


' Taxes; 
tiff, unet nom th Sede was 0 
nl, anne ham acciff to thi 
was to pay the Rent fonnly reſerved during the ihe Cami 
verſionary intereſt, and the Dueſtion was 3 the Plaintiff 
ould allow Tares ; & per Curiam this is ill 
payable as a Kent, and muſt allow Taxes ; quere if they can 

ain, if Tenant foz life aſſign his Inter eſt, ſa, oz his Execu- 


i on 
FN ns Colton 


"OIL LALLY 5 
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Coſton and Sedgwick. Thurſday, November 27. 


Ira. 24 Car. II. Rot. 347. Ante. _ 
, Stet, 10 5: A. Ku 0 0 
— —— agteed the Pꝛoꝛogations are ** > 
ximam Sc ſſionem, but at ſuch' a day to; whichthe P26: 
e 
which Br. Wolteita; Jones oppoſed.” Hales c Chtet Juiceiow 
conference with Curſitors ſald that moſt of the Return een 
Six Chriſtopher Haydons Caſe 2 Cr. 341. is in Inſtanti Pat⸗ 
liament, and Raſt. Entr. 320. tig Erroz in Parliament and 
Regiſter; and in Worſly and Holts Caſe there were two Terms 
between, hut here the next Seffion is befote the nert 
e leatly though a Writ ot Erro2 may lie, yet ita no dupe 
„ noꝛ was Erroz anctently any Sperſedeas alone, 
the Erroꝛs were aſſigned and appeared to the Court, and 
here it was Ejeament dy one Tenant in common againft the 
other. 2. Of ſa many Acres in certain, and there is no 
actual Duſter ; but per Curiam this is confeſt by the Jau 
and Trial, & per Curiam were the Etroz aſſigned to the 
Court it would be a Superſedeas now, and ſo it is without, 
and this Writ Teſte the laſt Pꝛoꝛogation returnable the next 
227 Janvary, it was IIS | 
e firſt from the fitting of the L 
ation) to be a Superſedeas, no Term b 


t 
eing between 
es and the ſame dem Sly andy in rer Dili 


I* 14 1 * 


22 , 


Clark 7 Naylor 4 


22 payed a Pꝛohibition to Feverſham Court, ſug: 
7, 


geſting that he offered upon Oath plea that cauſe of Act 
Jurigdiction, 


Der 5) fed non allocatur, unleſs Aff- 
davit be now made that the plea was tendertd on-Oath, and 
ſo was Chad wicke Caſe, of the Peuerel, and a 


was denied, but the. next day on Wini thewed it was 
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Shalcroſs and Bland. Friday, 
November 28. Ante. 
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25 & 26 Car. II. in B. R. Anno 1673. 
Friday, January 23. 


Hale Ch. Rainsford 
Tiſh ry 140 


Prieſtman and Langly. 


land pꝛaped a Pꝛohibition on a Lfbel in Spiritual 
2 n on pꝛeſentment fo detaining a 
— 2 may nk con Sons — 
— u may errier Lands 
Patton 02 by on i try the pzoperty of the 
freehold, 8c q 5. 2 tenement being ſuggeſted, they can- 


not pioceer there. 


(1) 
Sire Facias. 


3 = 


Hutchinſon and Hutchinſon. Saturday. 
A 


I K. Fa. 'ognintt the Teftato, the Defendantpleads pleoe 
Adminiftravit, to which the tiff demurred (pectally, be- 
cauſe its not ſaid how 3 and by ales the plea is ll, and he muſt 
hgh oa dine dy mn dy wg ſhall no other Judgment 

3 be ſhewed that another is payed off ; but 
eee z but 
2 Tilden und ild this plea is good enough, as upon a 


e 
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Bond, and its ſufficient on the Evidence to — 2 
debt of as high a nature; but Mr. Solicitoꝛ Jones De 
fendant ſaid the opinions had been both ways, and he durft 
not venture, it being on a ſpectal vemurrer, and therefore pa 
ed leave to amend, and ſhew ſpecially how. 


Okeover ind Overby. Trin. 2 5 C ar. IL 
Rot. 293. 


Arm of a Fine by Mother and 
the Infancy ofthe CUife was 
and on Sc. Fa. againſt the Defenvant,thereon ab pens nie 
eſt Erraf, and this being to the tiſe of the Infant fo like, 
Remainder to the Mother in Fee, and it being not uſuat to 
reply to in nullo eſt Errat᷑; but teft to the Cautt, the fine 
was Freverkt niſi, and Hales Chief Jaullice ſald i Etro} be weil 
aſſigned in fact, in nullo eſt Errat᷑ confefleth it, but if | be 
matter in fact , and in Law, there muſt be a demurret, an 
in nullo eſt Erratum is ill, but if the Erro2 in fact be 
aſſignable oz not well allignen, there in nullo eſt Erratum 18 
no confefſion, as that ſuch a day there was no C. B. fitting, 
o2 that in fac he did not appear, theſe being againſt: _ 
com is not well afſigned ; and ſo not conkeſt, and theſe vif- 
ferences he ſaid he knew ruled in the Exchequer Camber, ſo 
| tt is aſſigned that the party was not Sheriff, 

which being on Recow, not befoze us in nullo eſt Erratum 
doth not confeſs it, but this matter in fac being well afſign- 
ed, the Fine was Reverſed. 


Edgbury and Roſindal. Trin. 25 Car. IL 
' 4. „Kot. 123. Ae. 6 


Edt foq 1001. on Articles of a Poxſerace,. whirh was 

to run a Race fog 1001. and theet heats'tvy 10 l. u Cane (#) 
ce onrequeft ; to which the Deternane ploavs he was _ 
ITED , the Statute 16 Car. a. cup. 5. 5. of 

aming, and that the 100 |. foz which the action it mount ts 
part of the 300 |.contratted tod, and ie vow; to which the Plaiti- 
tiff demurred: And Vaugban fv the Defenvant,-: that where 
one Covenant is void by the Decking i ton fox Hub, Not? 
ton and Syms and Lee any Smich 3 Co. in Twines Cate, ans 
Moor Norton and Smith, { Pl. Com. 68. . Dyer £18 
& 10. Co. . 
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to loſe on Default of running on requeſt, which on 5 Co. 
.. &2Car. 507. is intire in contract, as if the condition 
were to play at thee ſeveral daps an action would lie the fir 
Day: 2. Therequeſt is but a conveiance to the Bar, and ſo 
not traverſable : and in Debt on the Bond fox perfoumance 
of theſe Articles, the Bond was adjudged Told. Holt fo? the 
Plaintiff, that pzeceeding Articles not are voyd by this Stat. 
but only fach Articles as are made at the time of Gaming 
actually loft, ſed non allocatur, foz per Curiam this would 
elude the whole Act. 2. There is not above 100 l. loſt at any 
one time; ſed non allocatur: but as Bond to run three ſeve- 
ral days, its foxfeit on the firſt loſs,” and though no moze be 
played 02 loſt, pet the Bond is votd , oz any other ſecurity 
that is tntire, fo2 its looked on accopding to the firſt contract 
and not to the Contingent 3 whether moze oz fewer times be 
played: Alſo a Bond of 10001. ta pap all ſuch money as is 
loſt by gaming at luch a time, though only one hundzed pound 
be loft, pet this Bond is within the Statute. Do where its 
to game at ſeveral days, and the one the Plaintiff wins of the 
Defendant 100, 1. and the other the Defendant wins of the 
Platntiff 100 |. this is void, & per Curiam, this is to be taken 
as ſtrictly as the Statute of Uſurp which makes contrac to 
pap 6 per Cent, and 6 J. moꝛe it I veſire it, here though J do 
not deſire the other 6 1. pet the contract is void,” And Judg⸗ 
ment fo2 the Defendant... | 1 


Rod and Huans. Trin. 25 Car. II 
Rot. 123. | | 


Ebt on Bail-bond on Oyer to appear at Weſtminſter 
Die Sab. proxim. poſt Purif. to anſwer , to 

the Defendant pleads 23 H. 6. cap. 10. and that they 

was a Crit returnable Sabati proxim. poſt octabis P. 
_rif. the Plaintiff replies there was a Crit as the Bond is 
and that the Defendant was taken on that Wet to which 
the Defendant vemurs, and fo2 cauſe: ſhews its impoſſible; 
there being no ſuch day as prox Purif. it not being Cad: Poſt 
Feſhum Purif. no Cras noz octabis, gt. Sanders fo2 — 2 
till, that the CUrit is not void, vob dures might be 

pleaded, and not voided by the Statute, but the Writ is vn 
Etronioug, and Octabis is the ſame day as Proxim poſt Parik 
Allo all the Mrits are poſt Craſt. Purif. and not feſtum. Hales 
| cited 


r 
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i a euerdarinc » 1 


cited a a Reading point in Twiſdens Reading, which * 
of Walters Reading, that a leaſe habendum from the nativity, 
of our Low, which was held void, becauſe the Natfvity was 
1673. year ſince which was overſeen by the arguers, but per 
Curiam, inthis Court daies certain are limited; and though 
the Feaſt be named, pet that is not ſo neceflary as Return 
is good, 23 Jan. though it fall not on the feaſt dap, koz the 
Statute ertends not to this Court unleſs they 
proceed by oꝛiginal: Craſt. muſt be beloze Octabis Purif, and 
is as certain, and unleſs it be intended the -very Purif. 
that was 1673. its weſl enough. Pool and #5. Cale 
Return after the Term was held ſufficient to june the 
Arreſt. So Mills againſt Sheriff of London, arreft on 
Carit Retomable on All-Souls was held' good,” Poph. 205. pl. 
and by conſequence the Sheriff may take Bond fo2 appearance 
then, but on Smithsby and Lenthalls Caſe, a TTſrit Teſte out 


of Term is void, which the Court agreed as tu party, but the 


Sheriff in falſe impziſonment ſhall be excuſed, and lo be may 
here: Allo Sab. poſt. Purif. ig all one ag Poſt feſtumg and 
muſt ok neceſſity be in Term. 2. The Plaintiff ſafth there 
was a Writ agreeing with the Bond and doth not traverſe 
the CArit alledged by the Defendant, which per Curiam ig 
well enough, being as a new aſſignment and ſhould be ſpe: 
cially aſſigned foz Cauſe: But 3. the Plaintiffs ger 
being of tit Returnable proxim. Purif. 20 Car: 2. 
turable; and the Plaintiſf pzayed leave to diſcontinue, 1 hich 
the Court granted 9 to take a Common N : 11 8 


ä 913; 1 
born W Allem 60 31621 gat 
= motione Crauly, bt. fo2 reſtitution in Kent, on an Jt 


dictment being ont of polleſſton by the bainging of this 
without notice : Hales. 1 Eons d that 


and Wit 
EE 905 ps notic i4 Ao ch 
2 kor tous an imany ant 


Court granted Reſtitution, "though 15 — in —— 
bad notice, 


Porter 


£6 


ick 25 Car. IL RK Vo III 
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Porter and Bird. Monday, January 26. 


X motione, Sir William Jones fo2 a new Urit of Enqui- 
ry, falſe impꝛiſonment in London five hours, pzeteuding 

cuſtam of 5 |. an hour, which per Curiam is ill, the Ds 
mages were 25 1. the Defendant juſtified under the City of 
London, fo} a duty called Bill and Crye, a certain 
on every Tun of eheſe, but becauſe I 
bold, thep let it go by Default : and by Twi 
Wild the City may in ſome caſes jultifi the detaining of the 
goods, but cannot juſtifie the impuſonment by cuſtom, but 
2 agreed to admit the cuſtom, and take Jſlie on 5 

p. 


Iſted and Sawbridge. 


Ebt on 14 Car. a. cap. 33. of Painting. After Uerdit, Cot- 

tington excepted in arreſt of that the Plain- 
is cs anita) of the Young C . 
ile : vithou! ewing bs ti to the Copy, u the ben 
nt ng e to opp, 92 
al matter of the En 2. The Defendant is ſaid to (ell 
1000. Books Contra dm Statuti, not ſaying 1 was with 
out licence, which was ſine aſſenſu, and fo miſtaken. 3. 
Infozmer ought to have no Coſts 3 but this may be releaſt be- 
foe Erroz bought: Alto the Court concluded the Entry ſuf- 
ficitently purſuant the Statute, and there needs no other title. 
And Judgment fo2 the Plaintiff, 


Turner and Vanſdal. 


TS 


Vell Hil 5 sb I. 2 R. 


* ni — — — 


1 and willowby. Trin. 25 Car. II. 
TT Rot. 38H, + | 


anche divinfis twetcimoniis ; anda Quancuck me- (10) — 
ruit, the Defenvant pleaded non · aſſumpſit to the indebita- Aunpit a 
ms and tender as ta the reft 3 the Plaintiff replies; that be- 

fore the arten here, there was « piaint im London in ladebitat. 
pto dietſs denariorum funmis, not alu prius accommoda- 
ts and u Queatur tacrea; hürbing in um, but averrs quæ eſt 
eadem, and that no tender wan alte the firs payment; to 


which the Defendant demurred, & per Curiam, the tender 
muſt be the IAI an quæ eſt 
eadem may Vi and ape r Ka bt limita · 


tion, Benin and — Erchegue , Car, 2, & it was ay 
judged, and being not — prius — the * 
in ſum in nut mntertal, ht nit bf verment. 

. ä when but of 6bli- 


— nde by 5d I1) 
thauid poy a fine 


benmmittonceofhiminR 
——————— — (Cade, rides £45: pb 27. if; 
000 thx; younge 


-Copyholdet vie fei@d(his Land bound 

& Celtuy, «ues: apathy batuſt a muttante, and wheoher thte 
ſhould go as at Common lam oz bycuſom wap the queſtion? 
And adjudged tt went accozding to cuſtom. And this is 
an 2 him in Renatyber;toall ſatents ann pur po- 
ſes; e as to the Lows fine, which if by cuſtom is paia- 
bie W the um ii _—_— 
avaiis: not hm id Kiawainer;Gouys.if the ins hn 

the Kelso — Travan: by: 090; Woe 
nant ia Comuton $5 which: own guilty: is wid :ogand the 
other, aum be neben in hbatement 't hut im Trover by 
one, Tenaud mn San againf:s unger he may ir toben 


his part, Coon in Dome ee 
eee 54 $61] 119 . $813 070 ans 
| | olmes 


— 
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(12) 


Joynder. 


(13) 


Aecord. 


during ie t and — wanted a- place of ung f 


Holmes and Taylor. 


Eu of Judgment in Northampton, in Aſſumpſit and 
Trover fopned on Uerdit fo2 the Defendant in "Trome 
for the Plaintiff'in Aſſumpſit, Hales Ch. Juſt. I held it filinthy | 
Fabyique and not like 2 Cr. 655. where Bar. an Feme, jopn 
in flanver 1 Cr.515.18Ed. 4 for words of Bar. — the 
Uerdia on not Guiltp:foz the Defendant, as to the na of 
Bar. and Feme, in whirh the Feme cannot joyn, is well enough, 
yet in . which nt 


ve Cour reins ee 0 
ck Wi Wü T hoſt. oo, 
She 54 January 29. 5 j 


* afimpſit to Wainſevt a Koom as well an any n 
Towz and avers J. S. in that Town had one iy | 


ſcoted; and although he was requefted ſuch a daß at D. he! 
had not done it; the Defendant pleads in conſideratt- 
on of 101. paied N to de I 
oneravit the-Defen red 


C5 t0} xe Pl 
per Curiam, ag an att. ration 
8 ſufficient execution Contra de ner to 

be pad a. The t be; Me * 


queſt, pet this is palſes unet dy pleaving quod cararea 
taking Allue on other matter, whether it be on Mere 15 
murrer. Allo the Bari'z. was qund ernneravit, being (afy 
halk a year after, 3 betode beach, its fl 
by Parollzil it were aftevthebzeach,anptherefore being intertatm 
its ill, but the parties'agreev n ”_ 1901 
ame bann &iBaſlo.! 37 } iy! 


n. 1897 


98 15 uy 


nxeſent King; he cannot be erempted by — : 
alienation ot CrownLanvs, dd pardon the Succefloz may 

allen 0z pardon other things , but not the „ 
aliene 


. in — lies 
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aliened and pardoned, . Alſo 2. ſuppoſing the Patent 


good, the pzoviſo in 12 Car. 2. cap. 25. both ſuppozt it as a 
lawful uſage in the time of Ed. 6. and that this Patent ig 
good in its Creation is clear, though this were a Law pro 
bono publico, and to a Coꝛpoꝛation, and ns ſteady Rule hath 
been obſerved except 11 H. 7. 11. & 12. ofdiſpenſations : 
fo} that rule of Mala prohibita & in ſe, hath moze con- 
founded mens Judgments than enlightened them. 1. Every 
ac a man is enabled to do is equally good as any other aa, 
actus qua actus non eſt malus, but good o2 bay, as Pyohtbt- 
ted by Law, without- which thereis no tranſgreſſion, there- 
foze it follows that every malum is P2ohibited by Law; 
2, Diſpenſation utilitate penſata, is Ignotum per Ignotius &c 
liberatio a pcena is the effect of a pardon, but a diſpenſation 


property of his Gillain, Grot. 1. cap. 1. Schpie, pag 193. 
ſicut. erga ut bis dug gen ſunt quatyor, dd Heß gannst waht 
| ear - | what 


— 


— 


* 
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what is tutrinfick evil good, as Murder oz Theft, another 
malum in fe, what the Law of the Land avmits to be ſpectal- 
jp pꝛohibited, jure Divino, as licence to foꝛnicate cannot be by 
the King, Biſhop oꝛ Pzesbiter : Sodomy oz Marriage within 
the Levitical degrees, mala in ſe imply a contradiction to be 
made lawful, but what may be lawful oz not at the pleaſnre 
of the law maler is not walum in ſe, 3 Ioft. 237. though 
3 Ed. 2 action upon the Statute 26. on 31 Ed. 1. de piſto- 
ribus, a Coppotation cannot ſue fo2 a publick Nuſans, unlels 
ic hath particular injury ; Co. Lit. 56. 27 H. 8. 26. no? can 
the King viſpence with Common Nuſance, which are no other 
offences at Common - lat than theſe are now, but they were 
made offences as theſe are now ; and Nuſances ſpecifick map 
be made lawful, therefoze are not mala in ſe, but a Law to 
commit a Nuſance is void : but by a Law a Baker oz Uit- 
ler map ſell in any weight. Com may be bought up going 
to Market; 02 a publick water-courſe may be turned, which 
were only publick evils as Pzohibitev, pet to bzeak the af- 
ſie of Bead, Ale, &. cannot be diſpenſed with becauſe this 
would take away mens particular actions foz injuries. 
Some offences againſt penal Laws may be difpenced with, 
as where the Subject can have no particular Damages , 
and ſo no particular action fo2 the tranſgeeſſion, as if tranf 
poxtation of Þoxſes, Com, Bellmettle be p2ohtbited, no Sub- 
ject can ſue, fo if any, every man might ſue, but ſuch ol ⸗ 
fences are againſt the Rings publick which he may 
diſpence with being pro bono publico, but not pro 
bono omnium particularinm populi, as the Laws of a fa- 
mily they are complicate ke the good of all; other offences, 
the King cannot diſpence where the tranſgrefſion of the Law 
is to the injurp of particular perſons, as maintenance, foz- 
tible Entry 02 Driving diftreſſes out of the County, which 
are no mala in ſe, yet the Ring cannot viſpence with them, 
though only mala prohibita 3 no non obſtante can viſpence 
with theſe o2 the like Caſes, as 8 H. 6. 19. The Chancelloz 
of Oxons Caſe, the Ring eannot licence Baker oz Taver- 
to break the Allize, no the Butcher to lell mealled meat; 
licence Labourers to take moze wages, o2 fees than the 
ows, 02 to take beaſts of Plough : which takes away 

mens actions ten particular injuries done to third perſons , 
but where none can have particular injury the King mop dil 
pence a popular action when begun: Alfo 12 Car. 2. 25. hath 
particular inſtances of all theſe 2 As 1. The ſelling Wine 
without licence wongs none but the King, therefozehe may 
diſpence with that; but of (ll mixtures 07 rafing pules, mn 


withrwhich 
pence ;:\o; + 4+ Capi; 
is voto notwithtanding any non obſtante, for this would being 


r — — Ppurp away the — 
| L 3 {| ; | 3 | 
e injury. 4 — {tt 31aſt.. 
7 4 Cap. 20. the (ſecond queſtton of diſpenfing toCops- 
rotionthenature of the ofteice'deing diſpenladie, the Vingts: 
ratiom in capable: of: ®diſpenſation, 'where:t — — 
inheritance; as in Cuſtoms, and if; theſs be fo; the Kingsinot 
knowing the perfons v: number diu make; the diſpenſa- 
tion voi: | fox this wild make it uin 8 Cute. Zonres 
lib. 6. cap. 12. Fol. 416. De — es es 1. Verſari 
poteſt circaprivatum!/ poteſtetiam:verſari circa /Conmunitatem; 
which- is as 


1 
* 


andif 7 Ed. 6. & 12. Car. 2. had been to pay 2 d. by chery 
man that ſells without a licence, this had been a duty of in- 
heritance tothe Ring; ſo to pap 5 J. on ſale contrary to the 
Beatute, every man were free to leu paying 51..and this had 
as much wohibitev the ſelling, as now pennen. a. To Coz- 
porations licence of Yoztmain, to make a Park, to convert 
Arable to Paſture ; which was offence at Common law; and 
ſo pxoceevded againſt in the Star. Chamber .-/: AUfter 
Jac. cap. that repealed the foymer Laws. Allo licences 
ta convert Woovs, to erect Fairs o: Markets, to appzopyt- 
ate a Rego, and in the Rolls 6 H. 8. pars x. Licence to the 
Corriſers; agatnft 1 Rich 3. cap. 9. & 1 Ed. 6. pars 1 to the 
Dm 2 Inha⸗ 


4 
— 
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Inhabttants of Norfolk and Norwich, td bargain far Moo 
againſt 37 H. 8. cap. 15. dt tegrating of Woolig. fol a pent 
2 Et Par 3. to the Merchants of Venice tu buy 50 Sacksot 
Moon, and wan them, and f tranſpozt. them; againſt 4 H. 7. 
cap 1. & 7 Ech 6. Part 6. f the Merchants that pals de. 
por the Sea to carry Boup-againſt 2 H. 6. Cap. 6. vin. 4 J. 
a tete, and 2 R. 3. pars nua Peoclamation againſt 1 Rich. 

3. Lap. 8; ofmaking Cioth 27 Ez. pam g. litenſe to the Com. 
mo ot Orrat: Tarmouth and their ſucc e om to tranſport (0: 
mugh CTrool 26 Plir pars 7::the-Peſivont and Perchants ot 

Portupui to tranſpozt Leather, and 3 Mariæ pars 2. 


chants'of the Eaſt · Indies to tranſpoꝛt 10000 l. in Sold to the 
Indies reciting licente of King James and King Charles 1. to 
tranſpoꝛt greater ſums; ann many moe in the Tower, aud 
that theſe cannot be done without the Mings Licenſe'ts not 
material, toꝛ this is only to ſuch as are capable of Licenſe x 
Judgment ought to be ko the Defenvant.. This is the Rings | 
diſpenſation not the Cozporations,as making Juſtices Comiſ· Br. 
5- and where the perſons are diſabled they are as dend ſo no 
diſpenſation: gos nat to take Path ol Allegiance with Oy⸗ 
mom 02 buying Offices, ann tbey that argue againſt the De- 
kendant argue againſt the Kings Puraogattve, 'which is his 
power to do what he will, and will what he can do. Hale 
Chief Juſtice foꝛ the Detenvant, the Infonnatton is die luna 
tras Afcentionigand nil debet pleaded, which is ſufficient td this 
ſpecial Uerdic; notwithſtanding 21 hr. Cap. and the 
difference always was that the pzoviſo in the ſame Statute 
map be given in evidence, as here it is but if it were in ano 
ther Statute it muſt be pleaded. 2. The 22. of May being 
the days befoze Craſt. Aſcent. though the time of (elting 
be not determined, its well enough as to the main. 1. That 
this licenſe is good as pevious, to which are conſiderable: 
1. The Terms in relations to das of Parliament, their Re- 
pral, Diſpenſation and Licenſe to do things, otherwiſe. its 
certain an ad canot be repealed, abꝛogated noz fuſpenvey, 
but by dd of Parliament 15 Ed. 3. Cap. poviſion was 
a Pzoclamation Iſſued to repeal it, which did not obtain, till 
17 Ed. 3. Numb. 23. a ſpecial Ac of Parliament was made 
to do it, and therefoze 26 H. 8. Cap. 10. of repeal of Aas 
fo} expoztation was ſpecially to enable the King to repeal by 
Pro- 
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conſtant enjoyment, from 29 Eliz. & 9 Jac. and the reſolutt- 
ons 2 Jac. which could not paſs ſub ſilentio when the main 
matter was ſtarted, but 43 Eliz. a little befoze; allo 
theſe licenſes have been fo2 two and the lives, Youngs caſe 
was ſo in Grays-lnn, where Juſtices alſo have power: Ag to 
Sir Walter Rawleighs Caſe, Co. Entr. 370. that was a li- 
cenſe in groſs and grant, that whom J. S. name ſhall ſell, tg 
void: So grant 20 H. 7. Raſt, Entr. 382. that whomſoever 
the Abbot of St. Albons name be a Juſtice, is void, being not 
erecuted, but this is as exemption to Coppozattons from Ju- 
ries, 02 licenſes to J. S. and as he names to tranſpoze 
100 Calf-gkins, admitting ft well executed fn the firſt Man, 
the later comes in as an affignee 2 Do upon the Statute i & 
2 Philip and Mary Cap. 5. and Youngs Caſe, and 12 Car. 2. 
Cap. 25. were there not a Pyohibitton not to affign, he 
might. 2. As to the conſequence hereof, that hereby Coun- 
ties may be exempt from penal Laws, Mere not the Uint⸗ 
ners better ſuppozted than other penal Laws, it were not 
maintable; but this is of a different diſpenſation from all 
others, 3. This dach not determin by the Kings death, 
being not a bare authozity but a pziviledge, as to imparke, 
to alien in mortmain; alſo its a power aſſignable, were there 
not a proviſo in 12 Car. 2. to the contrarp, as 2 Jac. 

Shaw and Haw: licenſe to tranſpozt Shp-gking HI. 3. — 
Rot. 128. adjudged good by wap of nomination, thon 
not ſo properly by way of alignment; alto this ties up the 
hands of the ſucceſſlo} no more than Fatrs o2 eremption 
from Juries , which is always within a Pꝛecinct when per- 
ſons are ſubſtitute within their Jurſsdſton, over whom they 
map hold plea, as to Norwich. 4. This difpenſarion 
though it relate to 7 Ed. 6. is available on this Statute 
12 Car. 2. which deſigns to Jncozpozate the Uintners into 
the benefit of this Act, as if they had been excepted, as the 
Aniverüties and St. Albons, whole Patents are to ſtand, 
only as to this Ac, pet hereby thep are Jncozpozated kc 

7 Ed. 6. to this Dtakute, and this is but to London 5 


thꝛie Piles elſewhere; the Ring is not refrained as they ars: 
and in Stepny the Jaſtices cannot litente, ſo fes not withitt 
that Caſe ; therefoxw Juogment fo! the Defendant, 
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Marſhal 
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Licu. 


Marſhal and Boucher. 7. ueſday, February 3. 


Evins pꝛaped a Pꝛohibition to the Court of Durham in 
Action of Covenant on plea to the Jurisdicton, that the 
Jndenture was made in Yorkſhire, and ſo not triable there, 
ſhewing an Affidavit of (wearing tender and refuſal of the 
plea, ſed non allocatur, fo; if beach be in not repairing the 
Houſe in Durham, its local, and till Count it cannot appear. 
But Levins urged that this plea is to the Jurisdicion, and 
ſo muſt be befoze Count, and they intend to plead non eſt 
ſactum; but by Rainsford and Wild, the reſt abſent, this can. 
not be pleaded after ſuch an Affidavit confefſing the Jnden- 
ture made in Yorkſhire, and this plea cannot be, if any In- 


venture, Sc. as on Affidavit to change the venue, and PW Mi 


hibition was denied. 125 


Dominus Rex and Fox. Thurſday, 
February 5. 


C\Troud excepted to a Return of Habeas Corpus on Com 
mitment by Juſtices in Seffions fo2 not taking the 
ath of Allegiance, becauſe by 3 Jac. Cap. 4. the tender is 
to be by the Bichop, 02 two Juſtices, and again in Seſſion, 
ſed non allocatur, fo} per Curiam this is but in ower to a 
conviction 3 but as to a Commitment the Juſtices may do 
it in Seſſions, and this ſufficeth in oꝛder to Conviaion the 
next Seſſion after; ſo on 7 Jac Cap. and he was 
remanded. 


Bale and Bale. 


| N Ejectment of the Recozyp of Humberſton, and other Te- 


K nements virtute cujus intravit in tenementa prædicta, af: 
ter Uervic and Judgment, de Rectoria & tenementis prædict. 
Bigland pꝛaped an amendment of the Declaration, fed non 
allocatur, foz this might attaint the Jury; but on ſich omiſ- 
ſion in Judgment oz Acts of Court it were amendable, but 
not of the Declaration , but the Court conceived it well 
enough, and that the wow Tenements includes Recozy whe- 
ther there be Glebe oz not, and not ſo of a-Bannoz. &c. 


Baker 
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ation wagph 
Bu»tori- aft he 
which by Wild Juftice was on Certiorari, 9 


removed. Sed Adjornatu r. 
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Glene and Glens. 


hate, Ebt by the Executozs fo2 arrears of Rent due in thy 
T7 ' Teftators life-time, after Uerdict.and':! 
” rank . Erro was alligned generally," being: agditfit the 
tenant on. grant of Rent Charge, and Judgment affirm 
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wih Salt fo as to & per Curiam, this is unreal 
ke ens Dre the Hann Jn C. 8. Twilden lain „ 
time peeſcription to keepin Pot Buſhells to &e 
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be 
of every Buthell holding ſo much. 


Taylor #14: Holmes. Munday , 


Arm of Trover and action upon the Caſe form 
koꝛ the 
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being 8 Bar in any other actions but he Comtinciied tow 
traty. Sed adjornatur. 


* 2 " o j 


| Lomax and Armoret. Hin. 25 Car. . 5 
Kot. 434. 11 


N Dower by plaint in New-Caſtle ; on Britton 108. (4) 
F. N. B. 47. B. Levins aſſigned fo} Erro, that it o to be Dower 

by Writ 2 Inſt. 3. 11. & 3 Cr. l. a cuſtom to hold plea ſo 
ts void; and ſo of Detinue in Huſtings. Co. Entr. 12 Und 
as tothe Caſes of Frey, 44 Ed-3; 5 ben de in 50 Ag. 
in baſe Courts is different from 
a Frodment, yet 3 Cr. 314. m centre, and 3 Cr. £16. Oy Cue 
93. preſcription to lyvy Fines is void below, Fales 
Juſtite (aid an Atze of kreſh —＋ lieth dy Bill, and Pines 
in ancient Demſn have been, dat as at Cotimon-Law, 
cannot be in inkertor Courts, {v2 this c{trit of ah 
in nature of a real dn: Alſo where there is a cuſtom 
is a (Urit bt right,” proteltands W in the nature of 
any Writ, Adjotuatur. 


Bohun 42d Sptinga gal. 


122 athet of Ugbt Proteſtande i Monmuth, to lar in the . 
nature of an „ yirtute literarum tm , und Wales. 3) 
not chew hom. 2. ; Proteltando is 59 cütom which ts 

bold, the Court being virtute literarum patentium, and this 
poceeding by Proteſtando cannot be without cuſſoim, there- 


fore it be virtute literarum patentium nec non ſecun- 
dum conſuetudinem, bitt if the Patent only 23 the cu⸗ 
tom. the averment ſecundum ory” mor 


dies daes aſt tu the Dofunvant, and ot e 
n 1 — 2 New kth 
Mack Carte. Ante. 274 ds 21. 


right of: Damages, all which ate 
Tage ot the 831. viz. Quarernatio, and iN: (26 ) 


-lieach) in agu for un S 4 k vit ſo 


much Qusternatim 5 8 pet Curiaiti, 
2255 apr 


partitiones, und the vis. is to ep und _—_ 
— 


differ: in the ſunm its wot Materials my 
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intended by equal potions, Joquendum ut vulgus, as Rene 
of 80 l. reſerved terlp, viz. 201. at five ſeveral dans. 
Sir William Jones waved this exception, and relied upon the 
latter exception of the dap of Niſiprius, in regard its Poſtea 
the ſame day, and it cannot be till afternoon, and the Court 


will not intend it was at anp other hour: and Judgment 
affirmed Niſi, all parties appearing. - 


1 dy 3 
* : 1 
8 * 


Domius Rex and Baylow and Norman 


Adgment againſt them fo2 Clipping was given, onlytobe 
O2zawn and Panged as the ſafer 3 being aTreaſon of an 
inferiour nature, and the ſamewithCopning:And thus of later 
times the Judgmenthath been on Dyer, but hath been a doubtful 
opinion, and may be either way. And Twiſden on 3 laſt. 
ſaid he had at York given Judgment to hang Dꝛaw and 
Matter, ſuppoling it a new Treaſon on 3 Eliz. cap. 11. 
& 18 Elz. cap. 1, the others ſuppoſed 3 H 5 
cap. 6. Stat, 2. that declares Clipping Treaſon, within 
25 Ed. 3. cap. which continued notwithſtanding the later 
Statute that recites it 1. &. 2. Paſch. & Mar. cap. 11. and 
where the pꝛincipal offence of Coyning is but to be Dzawn and 
Hanged, a new Law of leſs impozt ſhall not have a greater 
Judgment than the pzincipal, and this Judgment was pn 
nounced by Twiſden, the ſecond Judge ſaving, the right i 
the Chief Juftice who was ſad ought to do it, and on cone 
n ene W Ong ö ATA 


8 
4 


Waymond againſt Aboab. . le, 
Februar Y 10. 


againſt Jacobum Abboab ; 5 
14 pleads & prædictus Abboub in called by 
Jacob and not James in abatement 3 to which the 


on 2 Roll. 137. demurred, and the. Court inclined t 
well enough. Sed adjornatur. 1 


Sparrow and Neal. Thwſday, February I 2. - 


Idar the Cal againſt a Common Carrier, u. 
let in arreſt of 


1 | — eee e e 2 tb — 3 = oy 
Vol Hl. Hi 5 & 2 CIE ER. 259 
bf one Cumberford, who recovered againſt the Plaintiff who | 
could not carry them, dut tmptoyed Neal-the: Defendant, 
who opened the Trunk and took out ſom ds. re ouere! 
againſt the Plainff;/ und the [Plaſtitiff -wonks'” deve derten 
the Evidence of tecovery by Owniberford aftifiifk the P. 
Defenvant 


ing 
fo 


1 * A « * 5 
"c 779 | 
. * 1 ' 9 1 * [4 4 
was liable to Cum - 


Dominus Rex againſt Pell and Offly. 


N Habeas Corpus directed to the Chancelloz of Durham, * 5 ) 
that he make a Pyetept to the Sheriff to havethe body? ren 
befoze us at Weſtminſter 2 return is that the Chancello} 
iſſued d Pꝛecept to the, Sheriff to return his body befoze 
him, and that the Sheriff returned, paratum babet, and itgnot 
ſatd that the Chancelloz hath them here: which per Curiam ig lll, 
and a variance, and it ſhould be Cujus Corpus paratum Habeo 
in this Court, foz a Habeas Corpus ad ſubjiciend is always 
intended to him that hath the body, though ad faciend map 
be circular as this is. and by Wild in C. B. one of ſeven was re: 
manded fo2 want of paratum habeo in Cheſter, and the o- 
ther ſix were diſcharged on Habeas Corpus on a like Er: 
c gment fox Conventicles. 2. It was excepted that 
its not ſaid the Defendants were inhabitants within the 
Dioceſs : as Moor 407. pfl. Beuamouds Caſe, which 
per Curiam is amendable at leaſt, 3. Jt was excepted that 
here is no ſufficient title to a County-Palatine, but per Curi- 
am, the CUrit is an Eſtopple to this, and it it be none the 
CUrit is void 3 & per Curiam, the UWrit being ill they were 
neither remanded no? retained here, yet per Curiam this is 
no eſcape, but be. muſt be carried--back,---33-£8. 1: mn the 
Tally Office there is a fair Copy of ſuch Habeas Corpusy 
diſcuſſed; and in Riccabies Caſe, Stiles 369. pl. 800. 


Deninus 
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26 Car. II. Before 
Windbam Juſtice of C. B. Sole. 
Mond. March 23. An. 1673. 


— nn CO 


Brickwood and Nutt. ; 


1 a Replevin the Defendant mave Conuſance, as Bah, dag. 
ly to the Mayo 'Burgeſes and Commonaltp: of Maldon 

in Edex, foi a Land Cheap. viz-10 d. to be paid by the Pur⸗ 

chaſoz, fo2 every mark of all Lands purchaſed ; and pꝛeitrib⸗ 

ed, that they and all thoſe whole Eſtates they have (n:2 

Bowough have bad, &c. and uſed fan non-payment to'diltraſe 

fo2 the lame; the Evidence was only ol otie diſtreſs taben 

5 years lithence, but the dutybeing conſtantly pgid.everſincs 

the time of H. 7. that was heidfufficient-3:.09 wall to: Cop 

hold ag Freehold 3 and though thePlaintiff ud aw ancterit; 

grant by the Biſbop al London of whoſe Pans? the lest 

in queſtion was parcel made in the time of 9 . Aer this any! 

other liberties, parcel of the Dominion of the ſaid Wan 


no? to ſome particular members by name of the Bozough, 

& toti Communitati, to them and their peirs and Suc- 

ceſſoz2s, which both deſfroyed the pꝛeſcription as alledg- 

ed in Bayoz, &c, and alſo made the que Eſtate void, 

leverance of the liberties from the Pannoz, yet ag 

the Court intended, a ä the Caſe of Ferers againſt a 
a 


lineal 


——_— — — HCI 
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(2) 


Eje&ment- 


lineal diſcent to Entail, made in Ed. the thirds time of 
Peter de Ferraris, 02 Act of Parliament ſince. So Windham 
ſatd the Court will pzeſume this was either void 02 never exe. 
cuted : and ſo put him to pzove the execution, and in default 
thereof he was nanſuited after ful} Evidence. 


Abbot and Sorrel. 


* Ejecment bꝛought a by deviſee of Rent on condition that 
if the Legacy be nas had angually, &c. that it be law- 
ful fo2 the Dewiſeqto.engex 3 WP ae the demand made this 
action was Uought, an the; Leaſe Entry, and er was 
confeſt. But by Windham Juſtice this is only of an En. 
try, ſufficient to make the Leaſe that entitles to the action, 
not of an Entry that gives a titte to the Land: And foz 
not pꝛoving an gaual Entry the. Plaſntiff 441 — , 
ſo it was ſad to have been ruled in Kent. In the Schoolmaſter 
of Croydons Caſe laſt Aﬀſtzes by Twiſden Juſtice of B. R. but 
be had ruled it allo cantrary in another Caſe in the ſame 
Circuit, and it was ſaid the opinion of Juſtice Wild was that 
actual Entry mnſt be pꝛoved. 


Sykes againſt Walls. 


Rover by the Platutiſ as Adminiſtratoꝛ of Joh. Gravenor; 

the cale was that Jeremiah the firſt Adminiſtratoz. of 

John was eyted into the Spiritual Court to give better 
fecuvity, and foz not appearing his Adminiſtration was te 
pegled and committed to the Plaintiff one of his Sifters , 


iyeth on bare demand, and donial againſt the 


&243. the appeal ia nom abated as if none had been; and (9 
bave done againſt the firſt Wdminiftratoz hinifet 
1 al, oz the ſecond Adminiſtration 


Vol III. N 


D E 


Termino Paſchæ 


26 Car. II. in B. R. Anno 1674. 
Wedneſday, May 6. 


Rainsford 


Hale Ch. J. 9 ill 


—_—_ 


Smith againſt Newſam. 


E Treſpaſs of aſſault and Battery, on Uerdirt ok the 
Aſſault, and not 
Womans thakimi a Swow againſt the Plaintiff in a 
Cutlers — being: on the other ſide the Street. Hales 

Chief Juſtice ce the Aſſault well pzoved 3; and now Saun- 
ders Nader. no more coſts than damages, which was a Noble; 
& per Curiam it was granted: and Hale Chief. Juffice laid 
he certified induſtriotfly, thinking this not wihinithe Statute 
unleſs the Battery had been found, - 


How and Stiles. Thuſdey, May' 1. i Modern pln xl 


"N Ejeament the aintiff was leiser of — lait 
ol Cook fo; 100 Bears 3 which the Defenvant infilted-t0 Surrender 

be ſurrendered by Lealt ko a Peat; made tu f the leo 
ſx by Cook, and a Releaſe thereon" dut per Curia this in 
ſurrender -unleſs the fit tente Wend ac of the 
later Leaſe; 2 was pꝛeſent and/atually' received it, and that 
though the later Leaſe and Releaſo vo after come thts poſſeſtort 
of the firſt leſſte, this is no evidence of this aſſent to the la- 
ter; but the Defendant could not pꝛove any thing: and Uer- 
dit fo2 the Plaintiff, : Oo 2 Way- 


(7) 


ullty of the Battery, being onlp of a T<pa6 


oy 
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Waymonds againſt Abboab. Ante. 


[2 debt tink Jacebyy Abboob the 1 pleads in 
abstemaht thit predict. Abboab ig kalled Jacob anf nat 
Faatobef, but being (810 called per nomen Jacobi, and the de- 


_Llafation de Jacobo, its well enough 3 and a Reſpondeas ou 


5 
* 


(4) 


Ways. 


ſter Awarded per Curiam. 
* "Domihus Rex and Thtoughgood. 
My pꝛayed to quath the Indictment of ſtopping a Water: 


courſe in Kenſington ad Commune nocumentum omni- 
um Legeorum ibidem Inhabitantium; which per Curiam on 
2 Roll. 8. ig ill, and quaſht, Niſi. 


Townſend 4nd Gold. 


X motione Polixphen foꝛ a new trial on preſcription to dig 

fo2 Lime-Rills, Hale Chief Juſttce ſatd that in a per- 
ſonal Action the ſame parties, their Þeirs noz Executozs can: 
not try de novo on the (ame Jfſue while that ſtands, unleſs 
no advantage be taken of the Eſtople. But Twiſden and 
Wild otherwiſe,as on pꝛelcription foꝛ Common, oꝛ Paſture, Kc. 
But by Hale all is one 5 but the new trial was denien 4 


+ 


a 


Peters and Prideux. 


[2 Pzobibition where the Defendant luggeſts ſuit fo2 Tithe 
1 Com, and by Libel it appears that the Oefendant permit 
ted it to be ſo ſcattered that the Farmer could not take it, 
though it were ſet out; the Plaintiff ſaith it was Rakings,and 
notvoluntary [catterings, 0D this was pleaded in Spiritual 
Court and refuſed ; the Defendant ſaith that the plea was 
received, and the poceevings therein abſque hoc that the Jung 
refuſedz the Plaintiff allows theſe Rakings, and that under 
colour of this the Judg pꝛoceeded ; but per Curiam whether 
voluntary a not is no cauſe of Pzohibitton 5 but of appeal 
kam this is within their conulance; but if they agree them R& 
kings, and involuntary ſcattered, and yet adjudg payment; 8 
Paobibitionlieth being contrary to our Law, Ad jornatun; 


* iq 2 4 


©, The 
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The Biſhop of Exeter and Star. Ante. 


Ale Chief Juſtice ſafd that this Obligation ould be as 

the Writ de Excommunicato capiendo & de cautione ad- 
mittenda in the name of the Ring, and not of the Biſhop and 
Chancelloꝛ, as this is, elle it would be miſchievous ; foz-were 
it in the Kings name, it were diſcharged by the laſt Act of Par- 
don, which diſchargeth the Excommuntcation and the Offence 
of not obeping Mandata Eccleſiæ to that time, and this was 
dzawn on by the fozmer : and therefoze fo2 what is ſince the 
ſuit muſt be de novo, all which was. agreed per Curiam, and 
that this would be a trap to pzoceed on ſuch Bonds notwith- 
ſtanding offences diſcharged, and the King ought to have the 
Pony, and not the Bilzop no2 his Chancelloz ; alſo Hale 
Chief Juſtice ſaid that about 11 Car. 1. in C. B. 
it was held, Bonds taken fo? diſtribution though not void, vet 
were pleadable Colore Officii, and theſe Bonds would be as 
bad as Bail-bonds, if they ſhould not fail by the pzincipgl, 
and as well as Bond is of 20 |. it map be of 2000 l. and in 
10 Jac. 1 Bulſtr. 122. ſuch Bond was boid, and Judgment 
fo} the Defendant, making a ſurmiſe of the Pardon, and 
that the Defendant is not excepted. 


5 Sutton and Hunt. Friday, May 8. 


82 payed the Sheriff of Middleſex might reſtae the (8) 
overplus of Pony on Sale of Baicks made by 

7. s. per 1000 on the place, fo which he might Have had. 168. 
per 1000, and it was made bp him : after the Plaincif and 
Defendant appointed a third perſon to: ſell, the Defenvang 
being Landlozd, and having debt due fo2 the Gꝛound, did this 
to ſave his debt; and it was doubted, here being an abſolute 
Sale, and not only a contract oz agreement to ſell, who ſhould 
pap the overpius, whether the Shertfls Executois, m Hoacs 
and the Court ſuclines® that the Sheriſs © Execittow 
ſhould repap, but omered veterence to the Derondary ts pac vent 
wy oy any after the: Sherills; Exectves: were. ozverev 


bim fo2 Executjofi; 


Pack 26Car.IL R R. VollIl 


(9) 
Church. 


C10) 
Treſpaſs. 


(119 
Urlary. 


Brown and Bard againſt Palfry. 
Iwo Cauſes. 


Evins pzayed a Prohibition to Northumberland on Libel 
to repatr the Church 3 the Defendant pleaded that he 
uſed to repair the Chappel: and in reſpect thereof was dil⸗ 
charged, as to the repairs of the Church; which plea is ac- 
cepted, but ſentence againſt it, as Scot and Wall, Hetly 133, 
on modus denied, 92 another ſet up 3 Bulſtr. 241. Weſton fg 
the Defendant, here is no pꝛeſcription fo2 another Church, but 
in diſcharge of that which is Libelled fo23 and of common 
right repairing the Chappel doth not diſcharge from repairs 
of the Church. Hale Chief Juſtice (aid, That on denial of 
modus a Pꝛohibition ſhall go without any refuſal, becauſe elſe 
a modus map be ſet up of too great value; and this was agriy 
by him and Bridgman at Oxford Afſizes, and the reaſon that 
the Bounds of Pariſhes is triable at Common-Law, is be- 
cauſe the preſcription is the ground thereof; Et per Curiam 
this is of right and not to be denied where grantable, Sed 
adjornatur, to be put in the Paper. #1 


Bolton and Thome 


Y motion of Thomſon fo2 a new trial in Treſpaſs of 
Bzicks byoken in a Wall, oz that the Defendant 
might. have liberty to plead ſpectally that this was the Fr: 
hold of the Lozd of Darby, and that he as ſervant bꝛone, & 
But by Hales Chief Juſtice and Twiſden this is ſufficient ev(- 


dente on not guflty, and need not be pleaded no moze by the 


ſervant of a ſtranger than by the ſervant of the owner of the 
Mall; but a new trial was Awarden fo exceſſive damages. 


David and Philips. Saturday, May 9. 


JB Acton upon the Caſe foz Utlawing the Plaintiff in L on- 

don who lived in Wales; the Defendant pleaded: that he 
ſued a Pꝛoclamation into the County where the Platntiff ii 
ved, and Jfſue thereonz to which the Defendant demutred, 
and now pzayed to ſet aſide the Crit of Enquiry, and ft was 
3 but this is a good plea if true, and accoꝛding to 


＋ 


Baron 


Vol Il. Pack 26 Ca IL R R. 


Brown and Benſen and Hudſon. Hill 2 5. 
and 26 Car. II. Rot. 696. Ante. 


—— in Replevin where the Pſhin- 


tiffs mans Conuſance as Bailiffs of Miſtreſs Ann Moſely, gent. 


that Rowland Covenanted to make F to the uſe of 
Rowland in Tail, withRemainper to others, then to his right 
Heirs, mano if no Jfſue be of Rowland, ct. Ann Hall have 
8 Rent charge till 2000 L paid, and fo? arrears, Conuſance, 
is made + the Plaintiif below. confeCeth the Feofment, but 
ſaith that Edward Moſely delten of the Entail levied a Fine 
Me ſn e SW 
a IOCO 5 

Ar " demurs : And Levins d the Defendant 

ted 10 


the mates, bt 
poſed an feigned til aud AO TECOmpence ca Tr 
tee, 12 Fd: 4. which: was: grounded on 8 avian 
Lumbards Caſe, where a ſavisfagion is fo} — relate which 
is alda the vealon of Untton any Ingrams Caſs t 

ann common uſags of Recoveries in only grounded here- 
an, and an 4 C Beaumands Caſe, 1 Ur. tome td Newmans, 
the refolytion that Pusbanvs Fine, and her recaveryaſter Bars 
Ive of Fems, — — eſt- compenct; 


92 if it were an Woucher which bars and 6h re · 


£gverp — — title, and ther 

cannot bs: falſified.  »:. This Rent —— 

ing an the Land, but ſeparate ſtùm it, and is to ariſe 
ere poWſtty. n 3. e rnetih Be 


pendant upon the Eilateeecouerad, ar the 
on on Moor: 18 plaisat. Which ty 
— — 

& 797 Müde an | 


(12) 


_— 


- 


— 


288 Paſch. 26 Car II. BR. Vol Ill 


were in being was not diſplaced, a Fortiori our Caſe of Rent 
not tn Eſſe cannot be diſplaced : as 5 Co. Saffins Caſe; gj, 
ſothis is a bare poſſibility : which as Pell and Browns Caſe tan 
have no conſideration 02 recompence 3 contingent Remainders 
are Eſtates in Eſſe, though no perſons take: but in our Cale 
there is a perſon to take, but noEſtate : and as to 1 Co. 62. 
Capels Cale that Rent charge grant by Remainder in Tail ig 
barred by Recovery ( which per Curiam can never be got over 
this was ouly becauſe the Remainder never took effec; but 
had the firſt Tenant in Tail granted the Rent, his'Recovery 
would not barr it, a Fortiori, where charge is made by the 
Anceſtoz of the Tenant in Tail; and this Rent is not grant. 
ed out of any Eſtate Tail, but a charge that in point of time 
_ariſeth out of the firſt Sellin of the Feoffees, and run uber 
all the Eſtates till the contingent happen, and had the uſe 
been to have a Rent when. Jfſue falls, this would tg be bar- 
red. But by Hales fJuſtice being by the ſame Died all is 
one notwithſtanding 8 Co. Whulocks'Caſe, yet bp Levinsby 
the ſame Deed there can be no better wap to charge. an 
on Gadiers Cale if by different Deeds ita not Barred, 2. Ch 
charge will remain upon the Leaſe foz'years, ſa long as that 
is undeftroyed, though it be granted out ofthe Remainder: 
Foz this comes into poſſefſion with the Rent. Finch Plaintif, 
fo the (Lon Keepers Son) on 1 Co. 62. Capells Cale 
conceived the Rent Barred, becauſe its a charge only upon 
the Remainder, and is uo intereſt diſtin from the Land: 
as in 3 Cr. 727. which was: created with the Eſtate Tal, un 
is this any intereſtpzecevent-to the Eftate Tail, but ſubſequent, 
And the Law never inverts the ower of words, but uit ie 
magis valeat quam pereat: as Co. | Bredons' Caſe, t 
where its ta introduce a perpetuity, as in this Caſe, and n 
Goodiers Caſe, the Leaſe mas ſirit created, and as to the in 
tended retompente this is not the ſole reaſon of Recobs 
ries» which in 9 Co. Beaumonds Caſe could not operate, 
pet as 9 Ct. I. (Caresbies Caſe, and Leonard 155. all the Rb 
mainders are Barred, ta the Law will not allow a cloud ovet 
us late, but tales all occaſions to tet them free? 
Land, and its 


at ũrũ created 2 dico were this Lenſe aut di both Enten 
; better conſequence mouin be chat d much Uthe Leaſe 
arifeth out of the Reverſſon' is Barten 9 ſo can never 
ve ſubject to this Rent. Hales Chief zun lp if Ce- 
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mine by bis death, vet on his recovery its unavoibable, fo a 
rent out of _Reverſion remains notwithſtanding recovery by 
Tenant in Tail, the reafon whereof is | hey charge 
the Eſtates Tail >) and. fo ren 15 .M | | 

} 0 5 THIRTY 1 | De 


* 


veries is on the recampence; and Iſue ſhall not falſtefie on 
the title where there is a recompence, -becauſe the Tail is put 
into the hands of the Gouchee, and muſt ſtand and fall with 
But there is another reaſon-aiſo of the Bar, viz. that at 
ommon-Law the Tenant in Tail had a Feeſimple, and no 
Remainder could be limited auer; and the Donoz bad only a 
poſſibility on failer of Aue, but by W. 2 cap. t. this is made 
à conditional Eſtate, pet the conſtruction hath been that reco- 
very hath been an inherent right of Conveiante, all one as it 
he were Tenant in Fee ſimple; not taken awap by W. 2. cap. 1. 
and therefore it is that he that comes in under the Tenant in 
Tail is liable to all charges; to which no recompence can go, 
no moze than to power to tell on fatler of Jfſue, this Con⸗ 
veiance is excepted out of the Statute W. 2. cap. 1. the re⸗ 
compence is conſiderable as to the Jſſue in Tail, but not as to 
them in Remainder. The reaſon of 3 Cr. 727. opens the rea- 
(on of this, that the recoverer comes in continuance of the 
Eſtate Tail. Jn x Co. Capells Caſe, the charge rifeth 
pꝛecedent to the Remainder, but not to theEſtate in Tail,ſo here 
Goodicr andClerks Caſe came out of Juſtice Barklies Quiver 3 
on a ſettlement on young Trevers,late Secretary, on marriage 
with Biſtreſs Hamden, it was agreed that had the Leaſe been 
created by the ſame Deed, it could never be, but it would be 
liabe to the charge of the Tenant in Tail, whether by way of 
Remainder over on p2oviſo, whence they made a p2ecevent 
Leaſe by diſtin Deed, 8c. and in 9 Eliz. there was ſome 
queſtion, whether a Remainder fo years were 
Barred by a Recovery, becauſe none can have recampence 
againſt whom Ceiſin caynot be recovered 3 and that is only of 
Freehold, but its agreed contingent Remainder is Barred;and 
though the perſon be certain, pet og where it were, it n, 
| 5 


nant in Tall had granted a rent charge which would deter; 


. — Pp. wy 
— — ane 4 th 
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der in Caſt pay to J. S. then to him m Fre, thin d Barrey 

by recovery, — ſo 14 _ 3 — des 2. The 
Leaſe fox pearg is not ehargeadle, ii Tenant: Tal e:chargs 
oth, and then males a Leaſe accozding the Seatato tg ther 
tives : In this caſe the rent win continue agalnſt the lefſeeg 
fo2 thee lives; but it was heretotote! n Moot point, whether 
Tenant in Tails leaſe would ſuppoꝶ ihin rent, being a New 
hold, and no Iſſizes lap foz the rent aſter; yet diſtreſs might, 
fo the Frerheld wers determined by vrath of Mur in Calf, 
yet if the Leaſe fo2 years were chargeadte; it would be ſtill 5 
dut here if no leaſe had been, the Conmtee ot the fine cones 
in under the Entail, - and the recovery is under hem; amy 
though this Eſtate be derived out of the Entail, pet tes not 
Iyable tate charges ot them in Remainder, thus the rent 
of all Remainder men would be keyt on foot, and ſhakes an 
Eſtates, but the Leffee comes in under the Eftate Tail} 
which by the recovery is made contingent fo2 ever, and che 
Leflee comes in ol that Eſtate paramount the charge, ſo-the 
Leaſe is of no value. Wild, befoze whom the Judgment was 
given, agreed in omnibus; ſo Twiſden and Rainsford;'ow'fers 
tlement to the ule of A. fo: life, Remainder in Call, Rei 
mainder in Fee to A. with power to make leaſes poſſeſſion 
02 reverſion, his Leaſe foz 1000 years in preſent cannot do 
Baͤrred by recovery of Tenant in Tail : but had A. made 
Leaſe foz 1000 years to begin after the death of the CTenam 
in Tail, that is Barred by the recovery; fo though it be ing 
p2oviſo its in the ſame Deev, and ſubſequent to the Remain- 
der: and in 2 Cr. 590. Pell and Browns Caſe, de was not 


| in Nail that ſuffe e ery : an Elite 
la n nation cb content, 10 Which he Ee et 
e > but had there aremainder it would be Barred by 
recovery ofthe Tenant m Ca: And Soodiers Caſe was af- 
firmed in Erroz, that feroverp did not Barr the pzecedent 
Leaſe, though in C. B. it was adjudged firſt. the Leaſe contt- 
nued in B. R. that it did not continue, and after that it did, Sc. 
and this is the ſame with Capells Caſe ; if the Tenant in Tail 
make a Leaſe foꝛ years, rendering rent, with condition to te ⸗ 
enter, here recovery deſtroys the condition, but the rent re- 
mains being pꝛetedent to the Leaſe, but in the Cale at Bar the 
rent is ſubſequent to the Leaſe,and is a riding charge upon the 
Eſtate, the reverſion depends on tt, and the conſequencewould' | 
be on the contrary,that the charges by him in remainder would 
light upon the lefſees of the Tenant in Tail, made accomingts: 
22 1 R K — nifi; and 
on good aduice a gift in eterminable on his non-pay- 
or nn Fr "wo ment 
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ment of 10001, anti remainner to ]. S. in Call 
to B. (in Ta E l 
Tal- befche non-Papr ent utter 3 recone 4 and ther atlen 
at the time of payment, pet being theft Tenant in Cail the 
Te l db Fine, it is 86 n g Fine If one Cee 
pleading nez Y I one CU 
being not woclatmen till another, but now all is together. 
2. Therecovery is quod recuperavit, and no Virtue Cuj 
he entered 02 was ſeiſed, but it appearing Edward Moſely 
died ſeiſed , theuſe will be intended to reſult to him, and this 
ts only an exception, pro hac vice, anb can never avold the 
recovery no2 the Fine. 


Liter and Stanly. In Error Br. 175. Monday, 
May 11. 4 


1A Aſſumpfit 20 March, to pap Sup. 28 Diem martii tune 


proximum ſequent. which by Sympſon in arreft of Judg- eye 


ment is intended the next month a year after, On 12 Jac. 
Read and Abbington, Sed non allocatur, the Uerdic finding 
Damages fo2 the Plaintiff, it hall be intended the month 
current. 2. Its another was lodebitar. fo 201. pro perqui- 
ſitione of certain Lands, not (aid bow 8 what conveyance, 
ſ:d non allocatur. 3. Jts whereas the Plaintiff in conſive. 
ration, the Plaintiff Aſſumpſit ſuper ſe ( fo2 the Deferdant 
Aflunipſit ) and ſtafd Quouſque. 


Laufier and Mereday. 


| 


Bank, as ſigned only on releaſe of the Plaintiff to one. 


Defendant ſepatately ſued in Treſpaſs, | Polixpben fo; rel. 


the Plaintiff, in Audita Querela on nul tiel record pleaded, 
prayed that the now Platntiff might have liberty to enter tip 


the recozd, Sic. but = Curiam, though here be good ground 


of Audita Querela ( yet 


( yet not upon the Judgment 
oe releaſe by 1 ae and d net 
Fee bet N y * deren ta hung in the 
gned they 

3 elſe ng 


a en the rev 


new 
leave 


recovery, 
will give the now 


{, on fatler of Aue oz non-payment, Tenant in 


And 3. as to the 


N Audita Querels, bzought on Judgment after (the day in (1 
LL Cut. 


;; again one iu the 
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(16) 
Remainder. 


(17 J 


Abatement. 


(18) 


"Pak. 26 Co. 1 KR. val 


Stokes and Verryer. 


'N Replevi- the Defendant avowed fo2 moety of moety 
- of tent, out of Gavelkind-land ; to which the Plaintiff 
murred, becatrſe it was difcendable at Commor-law, 
rented de novoʒ ſed curia comra, on Randall and W ritt hes Cate, 

And Judgment £02 the Defendant, Ni. 


Benfon and Hudfon. Ante. 


Ales Ch. Juſt. on White and Geeriſh Caſe,faid all 
Call of Knights ſervice and rent, the recovery extin- 
guiſyeth the tenure, but not the rent; but ik it were on con⸗ 
dition it were gone, unlels it were annert to the rent, but then 
both are gone. But Tail to J. S. ſo long as the Tree 22 
the remainder over, if recovery be befoze the contingent þ 
pen, its veffroyey, fo? the recovery makes the | 
continuing the Eſtate Tail, which Twiſden, 8c. agreed; ln 
if the Eſtate Tail be ſpent after this recovery, rent NONE 
by the Tenant in tail is gone; as Dower determines by Cv 
nant fn tails dying without Iſſue 3 fo reſervations all fail 
with the ozginal Eſtate 2: but the reverſion in Fee TY 
chargeable, till the remainder in tail be ſpent. 


Bartrop and Gwillim. Tuſeday, May 12. 
Ny Baldwin payed ſtay of Judgment on death of the 
Defendant after Uerdia, and befoze the day in Bank; 
which per Cutiam on Sir John Dreydons Caſe, being an actual 

abatement of the CUrit,and the Satute 17 Car.2.8.being 
in April laſt; and no Etro? lying in the Exchequer Cham 
= this Erroz in fac, and on Affidavit of the death in Rex 
, the Judgment was kaped, niſi, Contra on releaſe, 6c, 


Newſam and Smith. Supra. 
2 an Buttery begun oziginall below 


'4 


Sanders 8 

ftitution of bands being 2 „ where domages 1 
— and not 155 6 0 Battery but een 
riam, 1 ac. cap. 16. on toliz de in. 


cs ite be awarded; inclined 


the ante 23 Gr, 5, g $. 14.to have tolls 
1 127.0 


* a -P 
we 
3 - 


Vol; _Palth: 26 Gall. BAR. 


N Eſeamentthe Defendants title was made by Diſſelſin, tt. 0 
| was agteed it a man intrubes on the Ring, and the King 
during that grants ober, as he was not out of poſſeffion, ſo net- 


Cole and Levingſton. Wenſday, 


May 13. 


ther is the Patentee. But 2. when the Patentee enters on 


the poſſeſſo2 Carter and makes a Leaſe, an actual Duſtet 
will de intended, being befote the time of delivering Decla- 


ratfons, and this being found in a ſpecial Uerdic its ſufficient 


1 


evidence of a Dillciſin ; poſſeſſo2 is but a pernez of p2o+ 


fits in ehe firſt Caſe, and i the latter | appearing, 
3. That the firſt Diſſeiſor was not in poſſeſſion 5 pear that 
diſcent takes away no Entry, though many years poſſeiſion 
have been ever ſince 3 32 H. 3. cap. 33. it was alſo urged fo 
the Defenvant,that during Diſſeiſin the Diſſeiſee levied a Fine, 
which on 2 Co. Bucklers Caſe fs ſufficient to ertingiſh his 


right tu the denefit of the Dilciſors Thich Hales Chiek Juſtice 
bald wap the queſtion on the (pectalUervic 11 Cor. l. betweeh 
Valnore and Carters (on, and help | did, but per Curis 
aw, Fine of the Manno will not be ſifficient as to 


parcel; 


that dy Diſſeiſin is ſevered from the Banno!, but pꝛoot muſt be 
of Fits of that very Land by name, C. the entry within 5 years 
alter thelaſtptoclamation(sſirfficient,though not within 5 yearg 


of the Fine levied. And Gerdict fot the whole Beaham-Farnt 


ft was add agreed that poſſeſſion againfi the kings title pre 


ſumes Reverftons out, &e. 


i 


Backwell and Knipe. 


js Debt on obligation on Oyer , it was fo2perfotmance of 
an award and on no award pleased, the Plaintiff ſets it 


ae her all ene e that the Þ 
murred, Me the aw lain ; 
tif wou witke fach an Midadit before J. 8. as the Drken. 


ent of money; to which the 


vant required, which per Cutiam ig ill, but brech being not 


aſſigned hereon, the 


* 
i 


. did not make ſueh Affidavit ts 


ent (02 the Plaintiff, NIfi. 


Halldiaf 
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Lieu. 
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Hallman and Scot. 


Petial Uerdict in Ejectment that H.ſeiſed of Lands in Cheſt. 
hunr, and not found that there was any other Town 
called Cheſſe, deviſeth all his Lands at Cheſſe, per 
Curiam is good enough; as J make my Coſin Bridges gy 
Aer and Executo2 was held ſuffictent : alſo this paſſeth. ng 
Goods, no moze than deviſe to H. and his Heirs paſſeth not a 
Term. And Judgment fo2 the Defendant, niſi. 2. The leate 
was 24 of September, Hebendum, from Mich. next, Virtute 


Cujus the Plaintiff entred, not (aſd when, which per Curiam 


is intended on the day after Michaelmas, but if it had been 

virtute Cujus he entred, Eod. 24. September, it were ill, but 

nil Capiat per Billam, Niſi. Sh 
Willington and Dawby. 


1 Trover by Adminiſtrato! of converſion befozxe adminifirs- 


tion committed after the death of the Ceſtatoz it wasexcep- 


ted by Thompſon, that this action lieth not nomoze then Trover 
of converfion between Bankrupſle and Afſigument, {ed non 
allocatur, fo2 per Curiam it lieth well enough in both caſes; 
And ſo in Sir Thomas Barringtous Caſe, about 40 years ſinct, 
where it was pleaded that the in | 
was never poſſeſſed and over-ruled, ſo Heb and Colt, 
and though in the Caſe of Bankrupſie it was once held. ng 
Trover lap, but on ſpecially ſhewing the Bailment befoze and 
converſion mean, pet it hath been ſince held to lie generaſly, 
and Trover by Bar. and Fem. Executozs, the Count that 
they were poſſefſed is well enough. And Judgment foz the 
Plaintiff, Niſi. 


Brittain and Haukinſon. g 


- 


ed aTUrit ofError to the Plaintiffs Attomy,after which 
ecution is done, & per Curiam its well done; the Mat 
of Erro; not being allowed, with the Chief Juſtice within 
four daysafter making 3 but if it bad been allowed, thc 
the Sheriffs might be excuſed of the contempt, yet a Super- 
Po, 
n no alter daps; and 
Court would not undo the Execution. W 


Remur 


Fter Executionmade out, the Defendants Attozny thew- | 


ans an ans eoam © _ ac 
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— Caun: which on 8 Ca. 
3 eee 
ums granted, Nit. 


Corpuratiun of London _ ig wb 


*. ür! 
Ales Chief Inffice on . Cafe «the Erchenuer 

1 where lan Quo daran auninf che City of Lenden fad. 
it, wag agreed that naue could hs witneſs fo2 — Bs 
don againſt the Hamers unc(lt they here Diattanchiſe 
7 ſurrender bis Franchife bn cunſent — 
the right was concerned, and everp particular member 

ta the Fine, hecautioned them (a tu du in thin Cuſo of 
age, and ſo it wag here in the Caſe ot aiatax lage; 5 
und ſo they cautfoned in another Caſe of Treſpate now 
depending between them and Carter Defendant fo2 the City of 
Landon, as Governorg of Bridewell Þoſpital and LowDorſer; 
who foz this cauſe refuſed to pyoceed in the Tryal now at Pat. 
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Bar. aud Fem. 


Hall and Morton. 


[® Debt on obligation, on Oyer, the Defendat ſecs K 
koꝛth the award, but pleads it in Caria prolar, nd 
* 


- 
#*; * 


1 4 
$ 


it: was to pay 2 l. 10% 28 luth a day; the Plaineitf 
irt demanding Oyer of chr gut, which-was to pap 41 

and to give a general veleale;; and ſaith the monep was 
pat}; and Jfſus thereon ;"to. which the Defenvant/vemurtes, 
& per Ouriard, , the plea or che Defendant- was in, <to de 
Hould. hape (et fozth:the:whole. award; and in Curt prelr 
is: not fullictem : Alla. te Pialntifts demending Oyer'48 fl, 
and he ſhould: habe conkeſt co much as pleaded; aud that d. 
teriuz,' it wan awarded to releaſe, 8c: but all Is alded by f 
ſue on non payment. And Jugment koz the Plaint il. 


| Holms ard Taylor. Ante. 


Je Chief Jultite ogainit 2 Ed. 4. that Batter 
. by Bar. and Fem. on not guilty as to one, and guilty 
as ta the other, 1s aided by Uervie, pet the Judgment there, 
is in Miſericordia ; but its: no Bart to the Þugband- alone. 
But by Wild this of Trover would be a Barr in another 
action 24 Car. 1. Covenant inſufficient! 'alledged 
the Defendant pleaded, and on Uervict fo the Defend t, 
& quia videtur Curiæ quod narratio eſt inſufficiens, theres 
vil Capiat with Judgment was pleaded after by the ſame Dee 
dant in another action, and the Judgment being ſpecial it was 
no Parr, but had it been general it would; pet in 4 Co. 
Vavx Cale, auterfoits aquit is no plea on inſufficient Indiament, - 
which 3. Inſt, was rather becauſe the Judgment Eat inde 
fine die may as well refer to the tnlufficiency of the Ind 
ment rather than to the acquital ; not being ſaſd quod fit 
inde quietus, gc. but in this Caſe the eat inde fine die Cali 
not refer to the in 
but muſt go to the whole Judgn 
ty this to not de by dente br conn been le f 8 
demutrer. Ec abjornatur. TY | * . 


Patmag 
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TR 
Paten and Stanard 


Debt Defendant pleaded that prædict. Annthe Plain. (25 
255 per e Ann Packman, utlegat fuit in he Plat 7 
was pleaded Die in Barr and 
1 4 Erroz, & per Curiam, 
4; becauſe. the pleading need not 9 
it nul tiel record muſt. be — but 


Le 


„ 

ng 3 1 
oe at 8 15 qt bog ofa woman 

| ort 

Lane ble Dale in Bart of Reroverp pf Dale grounds 5 
not averring m_ one and the ſame, yet per Curiam, the pe 
nomen n want of that gvetment, but tk this — 
been pleaded without a * nd though the dap were wanting 
W 8 tlawry wete in bones; t might be good, 1 


© Newman and. Riret. Error Br. 148. 


ER Judgment in the Pallad Court, whers the delt 
er Avers in Fine that neither party wert de Fioſpie (3 
ed by Stroud, that one of the partten were de Hol- 
— ad @ within theDarſhails Court which is the temous 
ie Come, and the other a new patent afa fixt Court, ani 
e been no averment in the Declaration per Curiam 
he might have this fox Erroz, thongh againſt the 
Reco, ds they might plead jn other inferioz Courts, that 
matter dip ariſe out of Juriſdiccon; but whether the ſame Law 
be not now by this averment, of wölch he might have hau ad. 
vantage, by taking Yſue 02 demurter, de not now waved in 
— one caſe as well as m other, was . and _ Court 


"vera 


— I WS 
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(33) 


(32) 


by v erpeeſs liberty of the StMute that neither party are of 
the houſhould, but this de Hoſpitio is a new Patent, andſg 
it cannot be aſſigned fo2 Erroꝛ; and on 1 Cale of the ”y 
ſhalſie. Judgment affirmed, Nilt. 10 £0, 0 


Cary and Ward, . q 


449303 


ir wn 


a i ff 


ſurviving 


ies, — whom: N 
to which the 


ekendant the Execute Nan ; 1 : 


Court on Lady Harvy l and Norton conteided the" chr 


ſurvives, as on Pall, which is taken ſoynt' and ſeveral,” by 
never ſo entered ; and though a Sc. Fa. lie againſt ih Hel 
of the Deceaſed: and the Curvjvers, pet not agatiff the ( 

cutoꝛ with the ſurbivers, as Felthams Cale in K 1 
in C. B. about 9 years Mice'it. was ſo ruled: ſo og 4E 
3. 49. And Judgment fop-the Defendant, lo erRee 
ntzance be joynt and [evtral oz not, if the sc. . de j 1 | 
advantage an of that. l 


' Friday, May 1 I T 


X motione Stroud to accept Common-bail in Debt again 

the Defendant (by Commiſſioners alſignee of Ban 
rupt) who bought goods befoꝛe notice ofthe Bankrupſie, the 
Court ſaid that now the Commiſſioners meddle not with the 
goods, being only bound by Execution, but with the Buper ft 
the money; and the Court conceived they could not have 
money and goods; andthe ſale on the Judgment was pete 
dent to the Commiſſion taken out: Pet being between f. 


Stover and Haſtings, 


ther and Son (pecial Bail was ozdeted; and payment by 


Debtoꝛ to Bankrupt befoze notice, tf no Commiſſion be lud 
out is good, andthe Commiſſioners have no remedy. 


Drew and Baily, Leſſee of Davic. 
25 Car. II. Rot. 178. 


Mich. 


Ebt as Executox of Suſan Davy, on Bond ko perfip 
mance of Covenants in Leaſe, reſerving 50 l. per 
Au. Reddendo & ſolvendo prædict. Suſan Davy her Hetrs and 
ous, vel uni corum, and the Tenant covenants with Su- 
to her heirs Executozs Avminittratozs and Aug 
The pleads that Suſan Davy was poſſeſſed as N 
2 of Andrew * ol a greater term ama 


Vol | Paſch. 26 C. II. B. R. 


Leaſe,and get during her in theDefenvant paſ,and aſter hag 
ready, but there was no Adminiftrato} de bonis non, gc. that de- 

manded, 8c. to which the Plaintiff ſafth Suſan Davy made her 
Executozs, and to; Rent arrear not/paſdto the heit no Exetu⸗ 
mne NE BUGWEG NES 


tinue upon Sacheverils Cale. But whether this wall go to the 

Erecutozs of Suſan o to the Ad miniſtratoꝝ de non of An- 

1 it ben rent 
incwent to the reverſion i due only 


Polixphei fox the Defenvant,that it ont ee 
and in the lame condition with the molits in Auter Droit, any 
will be extended with the reverſion. And. 1 laſt. 7 * 
pl. 396. Poph. 14 5. & 1 Noll. 344. Blatton any Heaps Caſe tht 
the Executoꝛ of the husband ſhall have the Leaſe, becauſe 
Feme was no party to the Leaſe; but the — . — 
de bonis non comes under the uit E88 
is a Sutteiſoʒ ta him. 1 Or. 459. this tent belongs 


that the! 


cut, and 
not to the Maintiff as aſlignee, which it cannot vo ts lever the 
rent from the reverſion,then the covenant to pay it to Þeirs Ex- 
ecutoꝛs 02 Aﬀſignees will not alter the payment on Hub. 27 5. Elſe 
there would be two rents one to go accowding to the reſervation 
and another accoꝛwing to the covenant. 3. The Plaintiff 1 
alledged no demand after the death of Suſan 2 and 
bath not entitled himſelf; but on perfozmance genet ally 
demand would be a departure, but here Pltaded 
was no demand, on 3 Cr. 829. & 1 Co. 76. & Hub. 8. Enter: 
Conſtable Br. 2. Baker und Spains Caſe, 1 Rolf: 466. a (pes 
tial demand ought to be. Gold fox the Plaintiff, that th 
Erecutoz' of the Adminiſtratoꝛ ſhall have the tent; and 
not incident to the reverſion but in puntty ok the den track! 
Latch, 266. as Lir, Sect. 346. [Reſervation by Indenture 
to one jopat-tenant is ſufficient 5::and' | unleſs the Executoz 
have it the adminiftrato2/ de bonis non Tan never- 1 it, be- 
cauſe he comes in paramount. 2. There needs 
here being an "_ covenant to pap. _ 637. pl. &K 
1 Roll. - gy and Pain and ans Caſe, Hales 
Chief Juſtices Lefſce covenants . kon articles in 
Ather be its 4 to ſay 7 — was demanded, but 
if there be an expꝛels covenant to pa rent, there needs 
demand! 3. The ſult: un this toveatit mite debeti 
Detinet a vn her ſalx'of Cattle, "thowgh this Hil ve Aﬀets 
her herds; yet the action is founnid on the ol the con⸗ 
— e he Per rene haves, ann We c 
non F and 
money 8 ood nt Corn He dn ee 
an 
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"W Fi. Fa. this wall go to the AdminiCrato! de bots nm. 
pet if it were not thus executed the Anminiſtratag de baun 
non could have no Sc. Fa, the rent here is an Amphibiony 
partly executed partly executoiy; and had the Adminiſtraty 
aſſigned. the whole term, it were doubtful whether. the tent 
paſſed to the aſſignee, and bad the Þugband and cCitife:cjoyne: 
in Heaps Caſe the rent would go to the life, and he tan 
ceived that yet this Qall be Aſſets, and the Ererutox' of the 
Adminiſtrato2 wall be charged as Executm in bis aum wang, 
becauſe the contract ariſeth in her own right 3 though the te⸗ 
verſions be as Executo ; as in accompt againſt the Executoyz 
its only in Detinet becauſe it refers to the fozmer.Debt, bus 

of what artſeth in their own time its in debet 8e detinet 3,-(6 
upon Waſte by Executom, which Rainsford and Wild agreed 
as Damages in Treſpaſs, and Moor Exetutq by 
Decree in Chancery hath money pald, its Aﬀets, © Twiſden 
doubted becauſe the Executo2 of the Adminiftrato! / 


hath ns 
remedy to recover the rent in regard he hath not the reverſion, 
Sed adjornatur. 


Lawſon againſt Crips. 16 Li 
1 Debt the Defendant pleads that 2 lmpetent Hoo 
vis he was and is an Attozny of C. B. and that tuch 
Attomies ought not to be fued in R. B. which as: Folter 
and Barrington 1659, and Neve and Nelſon thould-be in the 
afficmative, that in Querelis non tangent Regem, ; they are 
vie to be ſued in C. B. & non alibi; to which the Baus 
tiff demurred becauſe its a ſuit by Bill; & per Curiam, this 

is ill, ſo that omnes atornati non debent eſſe ſued, is ill, but 
unde petit quod a curia dimittatur is well enough, and bet 


ter than unde intendit quod curia Cognoſcere velit, & Reb 
ponds Outer, Niſi. 


Las Dorle ad Carter Antes 


Serjeant not con 
at Gor Garin ing Aa Warranto ==: 


8 2 
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be \wom, becauſe each member is liable to the fine, but this 


— 


* 


* 


a 6 
Freemen to enable them 
granted. 


Dominus Rex and St. Andrews-Holborn. 
Saagturday, May 16. 


N an Andiqment of the Inhabitants of Se. Andrews (m ( 
London, on preſcription that they have uſed to repair . 
Leather-Lane, that part that is in Middleſex. Hales Chief 
Juſtice ſaid that on not guilty nothing but the decay is in 
ſtion, and if any other Inhabitants vſe to » it the Send 


ſpeciallp ;pieaded, and fetcht off by another the 
Inhabitants of London againſt Middleſex, 3. Che Jndic<h 
ment as at Common-law of the whole 


Parity, makes 
that in London and that part in Middleſex continent 


and to charge the particular Inhabitants in London oz Mid- 
dicſex- o particular Pꝛetind. the Javictment muſt be ratione 
tenuræ a by pꝛeſcription, and not de Communi/Jure to exethpt 
the reſt of the Pariſh, Ex morione Twiſden (op a dap tg 
plead. = eee 


Hawkins and Mills. Hill 25 & 26. 
tt aii 97777 Bot. 865. =o 
en cbr) en 35 153 TL, hne $104 1 
EW of Judgment below was afſigned in the Venite Faces 
Lu which: was zii. dc. that this was 


a N (37) 
o 2 | 
. wk * * « * 
1 8 15 
6 » , f 12 
1 SY ? # + # a : 2 
* 0 


* 
. 


ACE 


— 
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(38) 
Executors, 


Judgment affirmed. 


Trit praped: Ven. Fa. ad triand. exitum Generaliy, and 


rod, the Plaintiff below the Recozd is ad faciendum 


Rogerfon and Jacob 
Aro; of Judgment in Norwich in debt againſt the E 


2 to2 on Obligation; to whichthe Defendant pleads noa 
dedicit factum, but pzaped a WUrit de Taquirendo ak ro debj. 
to: allo there is a Mutuatus on which ue is joyned end 6 
tam ad triand. quam ad inquirend', but per Curiamn the un 
is ſufficient, and the Common Entries being only ad triand. 
Judgment affirmed, Sbouldham fog the Defendant in er 


inter partes prædict. ad triand. cc. 2. Che tondition is topy 
at Alborough, and its not ſald that Alborough was infra | 

riſdick but no Iſſue being on ſolvit ad diem its well enough, 
fo2 the debt may be payed at any place, and upon an Inqui- 
ratur de debito in London they enquire of payment any 
where : alſo the reaſdn of this enquiry is becauſe party hath 


not paid at the day and place but bya cuſtomary payment, 


—_ 
Holmes and Taylor. Ante. — 
| 4 4522 f 13004 300000 
Ales Chief Juſtice Caid that it was *adfi 1 
Flowerdiew, and Kellet. Mich. 1 1. Wr 1 
dia on joyning Trover and Aſſumpfit, and Helier und 
mer, 1 Cr. 175 and Regiſter 162. & 1 O. 271. Oiander a 
acy joyned Hub. 184. Mich. 1652, Bouchar and 
ſord, Moor and Moor 3 Cr. 296. & 2 Jac. Taylor and Mir 
ſham, contra Hutt. 59. & 60. whether the Uerdia and Dy 


mages were intire oꝛ ſeveral; but the Eecutors 2 


debt fo2 arrears in the Teſtators time and dis ome N 
Judgment reverſed, niſi. | 


Royſton and Ivory. 


10 


43 and Nuſam. Ante. 


ve Courtconceſveb that no mote roits be de 4 
than Damages, but whether the Court may not 

make, if: they doudetdd e 8 conſt 
1 n 


4311, 


Taylor and Herbert. 


12 Indebitat. & inſimal computaſſet, the Defenvant pleads (42) 
the Statute of Uſurp, and that both Aſſumpfits are of ucuy. 


the lame ſum, and bargaln was that the Plain 
tiff ſhould have a 1 not ſum of what * but 
ns a 22. = fo2 fozbearance 12 of 


it were only to one 1 it — 
laying qua eſt eadem is ill. Smith and 
6d * Ga ſale on account was but = 


an Inde 
creat. «93k nd Judgment fo the Plain 
| % Back wel and {at 


N debt on obligation , the condition was to pay legacy 
deviſed by the laſt' Mill ot J. S. The Defenvant pieads 
that its true that. J. S. did by his Laſt-will gibe the ſalu le⸗ 
pry of 40 J. to the Plaintiff, as ſet forth, but ſatch that ak 
ter 2 2 Sega and al⸗ 
ls ed, an er nothing r to the 
tiff 3 to which the Plaintiff demurt be ; "eng 
_ « Band made aſter u of). roy nt 1 
tops by the condition of the Bond, to ſap" there was n 
luc Laſt-will eſpecially no time df either uf being men: 
22 which the Court agtetd. And Judgment toy ch 
Plaintiff, Niſi, and if the Bonn were befoje the parti J. 8. 


de the Defendant hath undertaken and man per ita bis 
Tha; > $13} .; a 


Lang 


(43) 


Pafti26 Cor IL RR. Men 


2 ans 


Long and Wharton. 


(un) LRra g Judgment in debt on Obligation ts par 100 
"Y Pes Tae e the . — "peg. 
Statute of Uſury, and that this was fo the Lam 7e 301 
 befoze delivered 3 to which the Plaintiff demurred, & per 
Curiam, this is plain Bottomree.: And affirmed, 


” 


Nifi. ; 


t n N 
. ni. 


N * 
1 . F 


4 
£44 + 64> 4 
4 I, 0 
5 2 a 
— * * . 
* 2 « 
F 25 £9 
4 * 12 S + 
: $45 44 l 
+ 


15 
7 * 5 
24 


which 220K ls 
detain 300 J. to which the Defendant by Thormion"dey 
red, becauſe the wozdgvendidit affignavit & tranſbulity) po 


„137 


rather - void. Owen 136. 
| afſign,. ſet over and t 


abz{dgeth demiſe 


covenant to trangfer. 4. The Law makes 
q 


x 


** 


VolIIL 


— ——_————— 


a Covenant uhereeter hypo 
ment by. Deed, and 

2 to pay 

gt. af xecovery 


| Lord Mordant again the golf debe. 
| 9 oh Nen e i 


wag r 

Joynture: and the Court « | tutticient revoca 
tion, but direaen it to be ; that, there was no 
15 £9 conſent z andif this be a 's revoration, its i. ch, Bla 
would not direc that there des (GP 
hy as Snape and Turton; . „ Leale fe 
Pears ſuſpends the power of revocation. wiring; Te 
but none would venture on this, and its pzobable; there wag 
an actual revocation 5 but becauſe the Aue Wow oy | 
nant fo like, and it appears the in in the 
Defendant ; whereupon the Plaintiff was ab os * 


Lutterel and Moſedale. Thurſday, 
May ig. 


122 againſt the Defendant, Marſhal of B. R. an eſcipe 

of Reynel on Nil deber pleabed; per Curiam the O e 
dant may give a freſh purſuit in euibence ;; ann i by Wil 

ol a Releaſe, 02 an thing that the ne 2. N 

was urged en by Weſton, 1 Roll. E] Caſe o that af- 

ter the Plaintiff had notice of eſcape, the Pwdoner being te. 


turned to 'Paiſon , and accepted as Petſonev in Execution, 
; | Kt doth 


M2 TE H: "I 


—— — —— —— — 


8 
out of which ſoever, if the authozity of 0 Crit be 


either in time oꝛ place at the 12 of = Goaler oz the 
Pylonerz it is an eleape, and ſo here 


io the e 12 
bekoze the Aﬀize, and ſtaping a CER after ; al 

Corpus being at a pliite and a vay terrain, its no p pence 

ſta at oth! laces, 02 ultra to ſearch Critings 02 (pea 

e elcaps* of any 6 " foln 

e e an the wh * 


a 2 1 wy en „ 
de en tro e 
Indicted: fox fox both, 


edu aint him in Mr 
SI It wos tuley that the death 


— the | 
the eſcape : but Hale Chief Juſtice and 
h not: otherwiſe by Wild and Twiſden, 907 


— ſpecially to fave the 


Clifton and Creſley. Friday, 
May 22. os 
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23 
„ 38 
1 
5 
* 


—— 
Family its an evidence of fraud, and is but a conveyance; 
as the cuſtom to foxfeit Copphold in Wakefield. Alla, 2. the 
Court agried that Annual payment of 200 l. per Annum fog 
Rematnder fo2 life of 5000 1. per Annum, . was a valuable 
conſideration , and hath been often (o ruled; and though it 
be a great peny-wozth, yet here being a contingent, that the 
Remainder map die in the life of the tenant foq life, and (d 
the Annuity is loſt: this is a ſufficient conſideration, being bo- 
na fide to induce the making a later ſettlement. 


Freeman and Taylor. 


N a Bill in as to be relieved againſt the peir (45 
of the Poztgageoz fo2 mouy received after his Fathers airs 

death foz a Releaſe of Equity of Redemption. - Finch Lo 
Keeper. conceived this is no Aﬀets in Law, to ſatisfie a Judg- 
ment acknowledged by the Poztgageoz after the Boxtgage 
and befoze the Releaſe, being but a bare right, and being not 
Afſets in Law, the Releaſe being befoze the Bill erhibited is 
no fraud , and ſo not Aﬀets in Equity Decreed ko; the De- 
fendant z ut dicitur UMerdia for the Plaintiff. 


Good and a Saturday, 
May 23. | 


N Efectmenit the Plaintiffs Title was b Leaſe of a Douſe ( 1 
by leſſee of the Dean and Chamer or Wincheſter fa thut ed 
lives, which'was delivered by the Cpmzation, and a Letter 
of Attomiy made to: deitner it on the Land z mhich Twiſden 
Juftice voubted — being a perfect Leaſe by Dealing; 
and the deltvery alter inſigniſtaut: but Hales Chiet Ju⸗ 
fice ane 1 — — it — _ 
{atev execution ia gan, and 
Leaſe Sealdis but ag an Eſcrow, whan'the:Leter'of Attomy is 
delivered ut the lame tine; fo: Gern and Willis, 3 Cr. 167. 
But, 3. The Dean and Chapter "ym; of. „ no 
ng 


* 


"Path, 26 C. II BR. Vol III 


"thing paſſeth by the Leaſe and Entry un the Land, unleſs the - 


tenants after attomed to the leſſte of the Dean and 

as four Cottagers div, but not the pzincipal Farmer, and (g 
its a Leaſe of part ancientip let, reſerving the whole Rentz 
which the Court inclined he might. 


Ayers and Lenthall. Mondey, 
May 25. 


Nes by Hales Chief Juſtice pro 4 that anciently as 
22 H. 6. 6. bekoze the day in Bank, Erro2 was nat al- 
lowed, yet 1 Rich. 3. 4. the Reco was thereby removed, 
Smith and Bowls 2 Roll. 492. Erro2, Teſte befoze "es - 
Bank not allowed, ſo in Jobſon and Jobſon 


Smith and Lake 44 Eliz. the courſe was ſettled, — 


after variouſly pꝛacticed that Erroz, Teſte befoze the Jung 


ment 02 day in Bank, yet the Retoꝛd was removed; but K 


the day of the Return were befo2e Teſte, it did not remove; 


but if upon declaration before Aue jopned Erroz be bat 


the Court may allow it 02 not; and Stones Cale 
Norfolk Afſizes, about. thiee Pears fince, a Man Indicev> 
Barretry, pleaded in Summer, had daß to try in Lent, and 
procured a Writ of Erro Ceſte befoje the Aſſtzes, which 1 
difſallowed, becauſe it would (poll all -p2actice, being befoge 


the Court of Oyer eſtablicht, but the party was diſcharged by 


pardon, and ſo this came not in queſtion. But in inkeric 
Courts ft would be miſchievous if the Erro2 might not 
be Teſte befoze the Judgment; and the entry ok the Judg- 
ment is not material, fo2 that may be ſeveral Terms after, 
By Hale Chief. Juſtice, and per.Curiam, 2. Jn the Eſchequer 
where the ancient courſe is held, the Chief Baron on the 


Clerk, 4 fh 85 
20 H. 6. 4 Mic 24- Can 1. —— and H. 40. 
Eliz. 3. Cr. 597. Carter and Peter: ind on Fi. fü. and ſeifure 


if no ape ere come befoze Sale its goon; but though - 


Aa—_w DQkQe o wwOaoaf acc Au 
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tm be mean between ſelſure and ale, it doth not avoid & 
in 1649. Methold and Baud 2 Roll. 492. Tit. Superſedeas, 
Stiles 159. pl. and if Execution be executed befoze 
* 0} allowance of-Erroz, its unavoidable; and ancient: 
02 was either ſhewed to the Court, oꝛ allowed by the 
2 which is ſince kound inconventent; but it would 
—— the bare taking out Erro ſhould with 
out thewing 02 allowance be a Supcrſedeas. Twiſden ſaid 
. 1. Godbolt 439. it was ſettled on ſolemn 
argument, that the Crit of Exroꝛ was the Superſedeas in it 
ſelf, and there is no inconvenience, and ik it be deltvered, 
thewed oz allowed befoze the Return thereof, its a ſufficient 
Superſedeas 3 but if the Return be befoze the day in Bank, oz 
of the Judgment, per Curiam its no Superſedeas : and by Hale 
Chief Juſtice Errozs noz other Recos are not returned 
till a Term after taken out, and ſometimes longer; there- 
koze its no reaſon to ſtay ſo long, which Rainsford and Wild 
agreed; and Wild ſaid he knew it ruled, that allowance of 
Erroꝛ after Execution taken out, and befoze executed, was a 
Superſedeas; but the Caſe in queſtion was, That the Plain- 
tiff had Judgment fo2 ſecurity z after which the Defendant 
came in and pꝛaped lende to plead, and before the rule is out 
mocured a TUrit of Erro and chewed it to the Plaintiff; af- 
ter which the Plaintiff entered a ſeconv Judgment fo? want 
of a plea: and to which of theſe Judgments; the Writ of 
Erro ſhould be applied was the queition; 8 — 
the Plaintiffs Election to either and ſo was applied to rhe 
lat. and a ee thereon Neo 


- 
oy 
— 


How and Sale ma 50 1 
AK a. 20s. ory 1 


E evidence to 2 Jury at Ber in Ejeement, the 
was Whether a Leale fo Pear,under which the N 
claimed, was ſurrendered by ide teflefs tabiag u 5 
and Relenſe from the lefſo2 in fee; K). 

the leſſoz fo2 lite, the Remainder to the firſt Bon, and the 


Heirs .Pales of his-body, and ſo the other Sens, ny 


mainder to Richard Co fot an if che len ſo 
lived, the Rem mor de al ''4 4Y 1141 WM | by F Heir es. 
the leſſoꝛ ſo I bed, &c. 7 (i ay! rd: Nair 1. 
conceived this no lurrender, becaule Richard jad but a pdf: 


libility of a Term, and never was in poſſeſioxs „and (6- — 


leſſe 


— — ͤ ͥ ͥłPTę-t — do. 


1 
"24 i 
* * 


ä 


— 
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lefſe and J. F. had but a poſſibility of Freehold, which at mon 


could be but a merger fo2 his motety, not of the whole. 2 On 
Ferrers Caſe he (aid he knew it adjudged that q 
Leaſe fo; life to the leſſee fo2 Pears to the uſe of the leſſy, 


to the intent only to make him tenant to the pe to fi; 
are fo 


fer a recovery, and to vouch J. D. was no ſurr | 
Snape and Turtons Caſe, and a forttori here, the 
Leaſe and Releaſe being to other uſes makes no ſurrender: 
and the Court agreed that the Leaſe and Releaſe to other uſes 
is no ſurrender. But Hales Chief Juſtice conceived that by 
the leſſees taking it, and the uſe of the new Leaſe and Re 
leaſe being to him fo2 life, though of it (elf it were not fut- 
rendered, pet this admits the lefſo2 had power to contra fo2 
ſuch new Leaſes and intereſt which muſt neceſſarily intend 
a ſurrender , becauſe it cannot otherwiſe be: And to this 
the Court inclined, but oꝛdered it to be ſpectally found. 


| Green and Froud. Wedneſday,May 27. Ante. 
| j. Modern 117 pl. 17. 


lee, fue 25 


dees 1* Ejecment the Plaſntiffſs Title was by Mill of Nichs- 


here being directions (as there by Letter) given 
' Will, and a perſon ſent fo to that end and purpoſe, per Cu- 


las. Froud, which was Entitled, Articles of agreement: 


And began, Jt is agreed between the ſald Nicholas and Wal 


ter, that Nicholas being ſick in body gives, 8c. In conſiders 


tion whereof the ſald Walter pzomiſed to pay ſeveral Leg 


cies : And the Concluſion is, In witneſs whereof the partfes 
have interchangeably ſet to their Þands and Seals, and de 
livered as Ac and Deed 3 yet on Moor pl 


to male a 


riam this is a good hill; and being ſuch it is revocable, not 
Maynard fo the Defendant ſald it could not, 
clatmed as 


the Stewards hand in ancient demein was offered 
evidence: the evidences being burnt, there was no we 
randum of it among the Recops of the Court, and ſo us re- 
medy by Erroz 02 falſe Judgment; yet per Curiam 
on Peters Caſe of Briſtow, where an Exemplification 
under the Payos hand, who was Juvg of the Court, bas 


Vel IH. Pacha sc BiRu1 


al the Judges of England allowed, though under 

wn Seal there being no Entries W 1 ·́1»ʒ 
Sir Paul Pinders Cale, | \_.. juſtificatio: 

cias out of the Eſchequer, YE 215 LOR sg | 


vet U circumſtances of . dine n IP. 

murrer pon that evi jente t was fed an P Hales Chief 

Jud. amd Maynard, who vemurred. SoofaDecrevor 4 
nt! * though not Entosesz and mH a * 

plificatian of a lor ann 2 EE 
Defenpant extenten againtt the-tecoverp;! rhyJace. -2 :11:3Ehat | * 

the retoverers Mike was in poll of | 


per Curiam being ſo long ſince, the Court 


& 4 Y 


"accepting a: 
— "no alters $i8 Eſtates. ged per Curicacit: uh mar 
being ſuppaſed on a-founer pieredieat: gift, which mist 
as well fe confirmation:of-his!Etate,-as ade pn 
the Eſtate. Tae rnntig armed — 
bath divers Cithings diaind in 
is of _ — 


Painted. [1:4] ont 
179 FR Taff} ©: 


WET. 


Fa e Il BR 


* : paralcrofe =; Fouk. | Saws, 5 
W i May 90 % 031; n Gi | 


35 11} 9435: 
vat.) Ji [odebiraruy' Aſumpfit fo2 mony lent to the Defenmane ; 
Detendant pennen chat it was bent to the Defendant 
2 8. nat tu the Defendant dle; to which the 'Ptabitiff 
vemurred,beckuſe it amounts but to 8 
en bn e . Plaintif. Nifi. 


2 7 


"87 * Dowinas Rex and Richards. 


having been aſſigned in perſon: Walcot in "bis ab 
n the Paper upon an Utlary on 
nviction of Felony in ſtealing Cows, bjought-aftec the 
Peg EAN DOR, not aid deli- 
beeandum ye per Curiam this is well afſigned as to the mart. 
and being only ta avoid the ſeiſure-of the 
e death of the party is not material, no? 
9 being i of particular intereſt on Scire' fa- 
mediate and immediate. Sed Adjors 


Hankes Caſe. 


(56) 
Repeal. 
Dominus Rex and Cheyny. 
( e ) od beg Inquirendum on a 


Inqueſt 
Irrer 
e a Child 


Volllly Plc 28Go)ILBIRG | 


8&c. But the Court refuſed to grant it foz the danger ofre- 
taking up the Body, 02 the lity of it, if long ſince, 
buried, but they allowed to exteptions to qualh it. 


L pF 4 * * # * $ . 
— 4 27 % N If, i; 483 * 4 . 
43 | 31187 3 13 De 


"Ap" . 8 12 . 
14 8 * l n 
1 * ® 4 _ Py 85 . 
L — p » ? \. 45 18 
Hopkins arndiWood: une r. 
1 3 i 3 W 
ee ; | # +759 EO 
. 3 V » s 3 
4 
of a te- 
i 4 1 85 5 4 
8 * 1 * 
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C58) 
{Execurieti. 


} 


were 
deliveredz and its as much a Recozd when oo 
as where its entred. on the Noll; but i the party accepted 
it, its well enough, as of the third part in Dower : but Wild 
otherwiſe that the not ſaying by meets and bounds, is only 
erronious, and the Court can do nothing on the Roll, as 3 
quia videtur Curiz, that the Elegit is erronious, Ideo Ret. 2 
prædict. caſſetur ; alſo in evidence to the Jury the 4 
Court have refuſed to hear exceptions to the Elegit, that it 
was of moze oz leſs. But by Hales Chief Juſfice tn theſe 
Caſes, when nothing appears on Recozd, the Jnqueſt is ta- 
ken as true, unleſs erception be taken befoze the Filing, be it 
mote 92 leſs; but where its apparent on the Reco2d, its vold: 
and to this the Court inclined, and ozdered a Caſſetur to be 
entred, ut ſupra, niſi, | 


Burdet and 


X motione Raymond, to diſcharge the party taken by Ca- (59) 
pias ad computandum, becauſe the ſum Wag 9000 l. and Account. 
the Declaration ill, and ſo it might be excepted in arreſt of 
Judgment; but per Curiam this is moze than an Award, koz 
though a Writ of Erto2 lie not thereon, pet u Scire Facias 
againſt the Executozs doth , but no motion can be made 
— ol Judgment „ noz the Court would not deltuet 


Sf | Michel 


( 60) 
Afſumpſit. 


void conſi 
ie: The Court agreed that 
uit is ſulictent; | 


13 


five 


N 


Vol III. 


„ 
Termino Trinitatis 
| 26 Car. II. in B. R. Anno 1674 
| | Friday, June 19. 


Hale Ch. J. 7? Rainsford 
Twiſden. $ Wild. 


Silly and Silly. In Error Br. 137. f 
f. ct. 4. 252 K 

Olixphen fo2 the Defendant ptaped execution, ' notwiths - (i) 

ſtanding Erro2 in Parliament, the oder of the Los en. 
being onlp on reference to the Low Witheringtovy ec. to 
ſearch Pꝛecedents whether Tlrits of Erro2 be abated by 
Pꝛozogation, unleſs ſpectally ſaved; and the report that they 
were not, to which the Lows agreed, & per Curiam, on Ex: 

ecution, unleſs it had been agreed to be abated, as well there 

as here. Pot. 319. pl. 7. | | 1 


Biſhop of Cheſter againſt Jones 


N action upon the Cale in Scandalis Maguatum, and 300 l. (1 
Damages, Levari Fa, went to the. Dichey of Bangor; Slander. 
turned that he hav-Sequeſtrev, but had recetvev no met: 
CUich by Maynard foythe Drrendant is iu, thin welng but 
as a FU Fa. the ozdinary! cannot Sequteſter, mach 4ets turn 
the Defenvant out er poſſeſſion of  Patſanage;; as! here he 
— OY the Cuitre agreed; and reflitutton'uwary- 


+384 7 ; 
* 
* ” * . * 
# 4 4 e * 
* 5 
2 . * ny 
$ e 
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(38) 


Parliament, 


(39) 
Ball. 10 


(49) 
Eſtate. 


Read and. Norfolk. Modern 122. pl. 28. 


N Aaſſize ok the Office of Serjeant at Arms, attending 

the Ring out of Parliament andthe Þouſe ok Commons 

in Parſtament time; the Sheriff having been at the Þotlſe 

of Commons Doo, and it being lockt, returned as in Pl. Com. 

News and Scholaſtica's Caſe, that he had nothing no! 

no Baiy- whereby to be ſummoned :* whereupon Sanders fo; 

the Plaintiff pzaped the Aſize Br. 121. by the Default , on 

11 Co. James Baggs Caſe, and 10 Ed. 4. becauſe 

Nient attach per 15 Jours, is no plea in B: R. which the Court 
agreed, and awarded the Afſize, Niſi. 


Randall and Saturday, 
June 20. 


X motione Crofts to diſcharge Bail Bond given to the 
Sheriff, the money being paſd befoze the returti of the 
party in another ſuit, oꝛ by the Bie, which is by a ffranger to 
make the Bail liable, ſed per Curiam, it was diſcharged and 
only a Common Ball o; appearance of the party opeced. 


Pybus and Mitford. Ante. 
a Ejectment Michael Mitford Covenanted with Delaval, 


this be 
then it 


f 


there 
a ne 


15 


= 


Caſe, as 

. This being a new Ettate cannot ariſe by operation 
w, but by expzeſs odds; And what is not derfved out 
e, 1 Cr. 366. Seagood and Fry's Caſe, _— 
a 


* 
9 
9 2 


Law, 


88 
8 
Z 
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as at firſt, befoze the Conveyance, 1 Co. 123. and Uſes are 
regulated ſince the Statute of Ales, by other Conveyances, 
as Bargain and Sail at Common-law paſed a Fee, but ſince 
the Statute unleſs it be ſibi & hæredibus, its but fo2 life. 
3. The intent of parties is not certain here to alter the State 
during the Covenantozs life, therefoze the limitation muſt be 
void, fo2 there muſt, as 22 H. 6. 15. & Co. Lit. 8. be words 
to expzels the intent; fo the Lam ſupplies. not defec_-* 
wows,but only woꝛds obſcure and ambiguous; 1 Leonard 256. 
was not gzounded on its being a aſe, but becauſe it was a 


tween implications to ſtrangers, which is clear, as is laid 
cannot be, but to the porty himſelf what — — the 
. 


would. be elle in Abeiance, doth reſult. to the 
Feolſoz bp (implication, elle all future ules in 


he agreed that the Þeir was not intenden ber dut 
(oz; but to Þeirs of a ſtranger : Poh. 4 wouln; make 1 

Purchaſozs, and in the,Eorl of Bedfords-Caly,- had it been, 
de rr in Tail, the Reminder to the 
Velrg of the Earl ol Bedford: on Dyer 111, pl. | 


fy pd 7 


16— 
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grave and Wharton he would be tenant in Call, fo in the 
Caſe at Bar on the reaſon of Pl. Com. 308. the uſe tiling out 
of the Seiſin of the Covenanto2 muſt reſult, elſe nothing is 
done by the Covenant, toꝛ the Seiſin cannot be changed, tto2 no 
action of Covenant lieth thereon, therefore ſince the Sta- 
tute the uſe is raiſcd as befoze. 3. The intent is plain to 
provide fo2 Ralph, becauſe Robert his Eldeſt Son was in be- 
ing and p2ovided fo? befoze 3 and that a future uſe will ariſe 
by Covenant oz Feoffment, appears by Co. Mildmaies 
Caſe, and here nothing is done by the Covenantoz whereby 
the Covenantee ſhould not (o ſtand ſeiſed, therefoze of ne: 
ceſſity the Covenanto!s Eſtate ſtands as it was till the ac- 
cident happen, and on a Feoffinent the uſe is ſo imploped: 
1 Co. 15. Loſd Pagets Caſe is not anſwerable. Tothe Peirs 
of his own body confounds the particular Eſtate into an in 
heritance, being not conſiſtent with it, ſo he is now as te- 
nant in Tafl, otherwiſe of ſuch limitation to Heirs of the bs- 
dy of ſuch ſtrangers, which is enkozted by Co. Lit. 22. & 
2 Co. In Bingbams caſe its ſaid the old uſe reſults : And 
Dyer 134. pl. & Hub. 31. where the Heirs of the part ofthe 
Father take by ltmitation on Feoffment of Lands of the 
part of the Bother, to the right peirs of the Father, its 
as a Purchalſoz, oꝛ as a contingent Remainder notwithſtand⸗ 
ing ſeveral late opinions contra; fo2 the old Seilin is not 
alkeren, and chekoze ſuch a divided interpretation hall not. 
As 1 Cr. Jenkins and Young be in this Caſe : And Lon 
Cobhems Cafe comes equitably to this, and by perſwaſion 
Where Peirs Pale of the Body, though diſabled by attaint 
were let up by intent referring to the will, this being to wake 
good the Eſtates, Hales Chief Jultice doubted on the {aft 
point, that this map be a good Remainder, becauſe he takes 
notice in the ſame Deed, that he hath an Elveft ſon'by pꝛovi⸗ 
lo that if Robert his Son and Heir — pay to Ralph, 
Ne the Eſtates Ceaſe, ſo its not ine Hub.'31. where the Law 
is to take dut the perſon he muſt be there full Peir; but . 
tt map be ſatisfied with peir of the fecond Wife, 2. K 
tation is nd Purchaſe- where the Anceſtoꝛ takes freehold 


* 


lame ance ; this is notdifferenced from Co. Lit. 


„andere the eothunttion-of the Eftate to the right Patte k to 
tmplyed Efiite foxlife x/its an Effate Tale, whether by 
b N rcpal And 1 Co. 154. L. Pagets 


way 
PP 
mitarſory to Feoffeet to his lite ig un vold, but if an 
kumite d to take effect after ſuch as there may, an 
hett mean be it will be contingent as after 100 * 
a 2” | whic 
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which the Eſtate. is diſcendible. to all the Heirs, therefore 

ſhall not be diminiſhed to an Eſtate: fox years Page gowns 
nantoz, ſo the Covenant after the death 1 78 to ann tei. 
led to the Heirs ol the Covenant, it wauid would be more vifficute, 
there being a mean Eſtate * but in this Cale im. 
mediatly after the death of the Covenantoz its to his peivs, 
therefoze its an implyed Fe fo2 life, with limitation to 
his Þeirs which are confounded in an Eſtate Call, ſo an 
erpeſs limitation to the Covenantoz is but the old Eſtate t 
and Dyer pl. Greſwalds Caſe on Feoffment, It- 
mitation to 41 a . no E we pelt be⸗ 
ing vertually ceſtoꝛ 5 
them than to hinſelf and his Heirs, but in Covenant! 
is movable : But the other three (ucline ——. that 
no implication ſhall be ta the Covenantoz becauſe of an er. 
preſs limitation of other Lands to 1 bis peits, 
becavſe all the Court loołt on the Cale as Doubtful ano 
preat conſequence. en | WR ent 


Kendal und ain. * 
1 * a Pꝛohibition where its: et £02th that the Church of (6) 
Croplad is impꝛantiate time out at mind, and the impyopy. prop. 
atazs maintained a Curate, and were ſeiled in Fee, and 
though the Plaintiff had duly paid Tythes, pet the Deten. 
__ libeled fo2 Tythes-z to which the;(Plaintiff :pleaded he 
was [not the perſon which was in the @piritual Court wetilſ⸗ 
ed; to which Defenvant pleads that He mas perſons In- 
ſtituta & Inducta, &c.. abſque hac, that the Umppopfiatoꝛs 
were leiled in Fee : 5 t0 the Plaint@demurtevbtcanke 
their Sellin is not material, much lels fo2 the time be⸗ 
fore the action, but ſhould be abſque hoc, that they were 
leiſed modo & forma, 02 traverſed abſque hoc, that it was 
Immopztated. And Judgment fo2 the Plaintiff, 4 no 
conlultation be, which- is. 10 Bar. on 2. Kd. G. 


3 gw: 18. pl. u. 


ee — ers: of Paſture boner: 


At Tanga mae — | 
1 than is bem oY Deſa that the Þusband died ſeiſed, 1 


and Damages aſſeſſed accopdingiy, whereupon the Erro; - 
| 
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in Parliament ; and tdele eln iſlinc in the Writ, it n 

be as diſtin in the Recow, and this was aſſigned for 
here on Judgment in C. B. of the 100 dan penn — 
320 "Acres ot Land, &. per Curiam, its -Erroz, and not 
amendable now, but in C. Eg. the ſurpluſage might be releaft, 


but there muſt! 8 been ba new _ of Enquiry, | Et ad- 
l ä | 


8 * 
x : 
. FS * 


"Oakes and Cell. 


(8) I Ebt on Obligation by the late Warden of ey Fleet 
Sheriffs, condition to de true pziſoner. The Defendant with- 
out pleading the Statute, ſaith it was pro deliberatione ob- 

tinend', and ko eaſe and favour ; to which the 
demurres, this being a-pzivate Statute, and miſt be p 
as xeſolned, aud at Connnon law is not a void Bond, mo 
not juſtifiable, ſed curia contra, on Sir John Lenthall und 
Haughton, that this Bond is void at Common-law, but as 
Aſtons and Truſſells Caſe, and Dyer its a general 
Statute not referred only to the Sheriff and his Dfficers , 
but to the Sheriff and the Officers afozementioned ; and as 
on Corrupte agreatum, not ſald contra formam Statuti, ſhall 
be intended void, without pleading the Statute, ſo here 
13 Eli, cap. is held a general Law, becauſe it concerns 
Leaſes of all Eccleſiaſtical — and here the it concerns 
all Goalersz and the Plaintiff hath agreed it foz eaſe andde- 
livery without. ſatisfaction to the- party, fo its void at Com- 
mow-law; but fo2 eaſe o2 payment of Fees is good, prima fz- 
cie.z hut not to Chamber rent, pet this is incroacht as Fee, 


and the Court would not give leave to diſcontinue, Ad: 
nn 


Dominus Rex againſt Barns and Clerk, Cc. 


R extepted to indictment ol Aſſault , 'Riot and 
Aﬀeay againſt them two Simul cum ſeveral others, where- 
of ſix —_ and were found not guilty, becauſe onl 3 
two are found of thyowing: J. S. into a River 3 
A ko per Curiam unleſs all the reſt had pleaded and 

been acquitted,- its well enough, koꝛ the reſt may pet be tryed 
and found guilty, and thereupon they ſubmitted to Fine d per 
'Curiam this is ili good as an Aﬀault at leaſt, 


Sit 
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Sir Thomas Lee againſt Lord Salisbury. 
Monday, June 22. 


N Ejecment on Leaſe of Sir Tho. Lee Jſſue ol Sit Francis, is 


] againſt which the DefendantGewed a F ſur Conceſſit 
inter ſeiſed in fee Jure Axoris, to the uſe of Bridget his Cife 
fo life, remainder to Elirabeth the Mother of Sir Francis in 


tall, the remainder to the Þugband fo life, Remainder Co 
Dr. Accomb and Hauton during the lives of the tenant fo2 
life , and her Þugbaud as the (urvivo?, which was ſuppoſey 
a diſplacing, it being of a greater Eſtate 3 and warranty of 
Sir Olive Lee, a Collateral anceſto? that jopned in anafter 
Bargain and Sale, diſcenving on Sir Francis bound the en: 
tail: which Maynard fo2 the Plaintiff denied that the Fine 
- ſur Conceſſit can make any diſcontinuance noz diſplacing, 
being of Lands in Leaſe fo} years to Colebank, Hales Chief 
Juffice (aſd it wag na diſcontinuanc, noz would be any dif- 
» were Bar. and Feme tenants (01 life, but ſhe dying in 
of Francis, being tenant kon life, remainder to Elizabeth 
In tail, the TUife ofSix Francis, the remainder to the Þug- 
band fo2 life, though the latter after-Fine Bar her new Fee, 
pet a Fine ſur coneeſſiu is only executop by Hab. fa. ſeiſinam 
02 by entry, and till execution p2oved its no diſplacing, but af- 
the it is as a Feoffment, and being as Garret and Blizard, 
Stiles 192. pl. 439. a Fine de toto Statu ac de tenementis, its 
as ffrong : Allo had the Mike not joyned in the lat Fine, ſhe 
bad had a fee by a fonner ſettlement, and a Reverſign now, 
but this fing being of g moety cannat be a Bax to this entail, 
which was to Bar. gnd Feme and the Þeirs which be begoc 
on her, which is tail in both, as Lit. Cogtre, had it been 
ta the Þeirs of the body of the Mie begot ihe Pugband 
ory math 1 * 4 1 EE: te- 
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— 


the Heir of the Husband and Wife : all which was ſpecialy 
derdia. 


Buſnel againſt Starling. Thurſday, 


” 4. Ne. , . A „ June „ op 
"2-1 


75 i , Bp. J. Free 

r 7. Ze. . , 

3 ) X Motione Mr. Solicitoz fo: Imparlance in action of 

| kalle fmpziſonment fo2 Fine ſet by the Defendant 
as Yayo? on the Plaintiff, as Jury-man refuſing oz giving 
Uerdict contrary to Evidence, which the Court granted, and 
ſaid that no falſe impulonment lleth, becauſe no CUrit ot 
Erro2 lieth on ſuch an award 02 Judgment, but he mut be 
delivered by Certiorari o; Habeas Corpus and no other ways, 
this being done as the Judgment of a Court. 


White and Stringer. Friday, June 26. 


(12) 
Colluſion. 


a 


: of * 
Eliz.. 


FED — 
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Detendant, on Co. Ventiis Caſe, concelved that 
the Det contingence happen of the ſecond marriage, toll 
charge it, ſed non allocatur, foz per Curiam, though on a To: 
venant to ſtand ſeiſed in futuro, it will charge, yet not ſo where 
an Eſtate is pyeſently executed as here it is, no) is this like 
Bartons Caſe, Moor pl. becauſe the Reverſion - 
fo2 life interpoling pyeſerves thecontingent, And Gerdict foz 
the Plaintiff as to both points, . 


Courties and Daws. Mandy, June 29. 
1 
Indebitatu as Adminiſtratoz fog money recetved by the Je G 
LA, lo ta much bekoze that time pad um fees ; 
to ber ule, not (aid as Upminiltratox whichis in her own right, 
and an Inſimul * 2 1 the ſame money. St An 4 5 
Scrogs excepted in arr udgment, that mages 
are intite, and this joining ſuo Jure, and ag — 18 


ill, which the Saen had bern 6+ 
dered, and Judgment tad, 


Spencer and Kingsforch, Ante 


s yed Pzohibition te revocation of avatar 
ehe « on 2 of Hank 


Sn 
in the 


i, which was ance and out of — pies 
this is not on appeal dut an oziginal ſuit, ſo all mean ads 
will ſtand good, and it [is not ſad Coment neptis, but per 
Curiam its well enough, as if it had been — ex on 
which mat conceal that or were 


might be nepti ex matre 


is befoze e the late —. 


2 24 Trin. 26 Car. II. B.R. Vol III 
| though a Mandamus lieth to commit the y 


Adminittration to 
whom it belongs,yet not to Repeal a Repeal of an az 
nitration, Dee Stiles 8 pl. 15. 


The Mayor of Winchelſey. Tueſday, 
June 3o. Ante. 


(15) N a Certiorari to remove ozders of Taxes made by 
8 8 the Yayo! and Jurats there towards the Town charge, 
they Return the puviledge of the Cinque · Ports, and that un⸗ 
leſs in criminal Cauſes, and ſuch as concern the Ring they 
hold pleas, & Breve non currit, ſo ought not to Return; 
whereupon it was demurred: and now Barwel mayed a Pro- 
cedendo, this being a civil Cauſe, and the Cinque-Ports 
bound by their Tenures to unvergo the charges lad upon 
them by the Loꝛd wma a. they could not do 


Snelgrave and Fielding. 
Ebt on demiſe of Tithes, the Dekendant pleavs 


—K*õ‘*b„ 47 
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Brown and Palfry. Ante. 


Tas Pyohibition, the ſuggeſtion was of of a Pa- 
rochial Chappel, & ratione inde were of repa- 
ration of the Pariſh-Church of Aſton, Weſton appoſed Pro- 
hibition, being too late after ſentence, as Hub. 
becauſe the preſcription by cuſtom time ont af mind t6 th! 
pair the Chappel ratione inde, not ſaid time out of mind, 
2 Roll. 290. to be diſcharged of repairs of the Churchis not 
ſufficient, eſpetially the Spiritual Court not differing in Jung. 
ment 02 n Cour the Common-Lads, as on modus ot 
of Friehold oz Bounds of the Partſh, oz to queſtt- 
on Inſtitution after Jnvucſon 3 and _ partly 
Spiritual, and indifferent to the Judg 3 Sed per Curiam 
where a pyeſcription is in queſtion the trial fs at Common, 
Law, even fo? reparation of the Church; but the ratione inde 
ts no ſufficient averment of the preſcription alone; but 
the cuſtom being to repair, 8 ratione inde to he diſcharged; 
its inttre and one cuſtom : and were this a Chappel that had 
Sacramentum & Sacramentalia, Burials, gc. the pꝛeſcription 
would be good, otherwiſe of a bare pzivate Chappel ; but 
{91s being ſaid a Parochial Chappel, its well enough, 2 Roll, 
91. and Pꝛabtbitton granted, and to try this Allizes, 
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MVSEVM 


Poeton and Meh 
7lanington pzayed a Gonſultation upon a 


ray Lende er after an aaual Inducion of the Plaintiff, to 
the of Aſhbury; but if the Plaintiff that 10 Jnnugen 
were ſued by one Super-laſticute to avoid his Juduction, Poe 


hibitton might bez ſed non allocatur, the P2ohibition being acu- 


ally ſerved, but the Court _— trial there on "ow Aſlize; 


V Willams 94 peas, 


any 


BRITANNICY\: 


in Suit to repeal aSuper-Ynftitution, 2 H..4. 17. it Tocumbett 


( 19) 


3 CIS. 
2 
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and id this was a a device by the Commiſſioners to charge this 
mony, 


Lomax and Armorer. Ante. 
1 


Rro2 of Judgment in New-Caſtle on F. N. B. 47. B. & 
3 Cr. 314. & 3 Cr. 101. in want of Onginal in Dower, 
Sbafio (aid that though this cannot be good by Charter, 25 
by cuſtom it may, as F. N. B. 7. & 3 Cr. 426. in C | 
which the Court granted as to Copyhoid-Courts, but not 
eiſe ; but if by Law ſuch a cuſtom may be, there need not be 
any ſpectal cuſtom alledged to hold pleas, but this as * 
by ſix in Cornwall is a void cuſtom, if . 
turned, and here its ad hanc Curiam venit, ſuch a one, en $10 
Secundum conſuetudinem & petiit dotem, c. Moor 422. pl. 50. 
which per Curiam is ill, though the ſtile of the Court were ad 
Curiam tentam ſecundum conſuetudinem, and ſeveral N 
ters, Sed Adjornatur. 


Creeke and Norfolk. Ante. 


be Defendant pleaded to the Writ of aſſize, 52 
CUrit was Returned Coram nobis apud W 

ſald ubicunque, ſed non allocatur, the Court being here its 

% enotuny as Fairfax Trin. 1650 Rot. 1344. and ſo per Cu- 

1 fl j peen often ruled: and the reaſon is, becauſe it was 

%% I@thEplzintifis convenience that it was ubicunque. 2. Jt 

_ 775 N oneas XII. without an M over ; which per 5 
An Jl mou in numeral Letters. 3. Jt was quod 

— W which chould be ad audienduri, in Regiſtr 6. b. 

& F. N. 8. 15 F. Sed per Curiam this CONE TN av- 

diturus, and is well enough without ad 4. Jt was fi fec. 

which ſhould be fecerit 3'ſed non allocatur, and CEN 

ouſter was Awarded per Curiam. 


fl Haig. 31. Hales and . 
EA 71 59, . {4 
8 3 ſeument on-Leaſe of the 
the fir 
ne 


1 meg Rod. 
0 Perer ia lit, then to 05. bor ray its 
Pales, 
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Males, the Remainder to all the Daughters of that Warrf- 
age, the Remainder to the eldeft' Jie Bale of the 
CUife, and the Remainder in kee ts Thomas; the Defendant 
claimed from Sir Richard Temple, the Son of Sir Peter by 
the ſecond like, on the precedent ſettlement of Jobn, July 
19 Eliz.. to the uſe of, himſelf, by Covenant, 8c. fog like, 
the Remainder to Thomas fog Ife, the Remainder to — 
kal, 


Juttice ſald the joining in the Deed alone wilt: not malt a 


ſurrender, as Dyer pl. but the Remainder may Me 
leaſe to the Tenant foz life bat not ſurrender, but this muſt 
be wyought by the Deed and Fine, which here doth: viſptate 
the Eſtate fo2 life in the Remainder, but niakes no ſutrenver'; 
Its true that Fine by the Tenant fo2 life with ſuch Remainder, 
the Remainder in f#.to the uſe of the Remainder fo2 life 
that is mean, doth dzownd it, as 2 Co. 60. Wiſcots Caſe, 
which the Court agreed, and where the.Tenant fo? life, the 
Remainder kon life, the Remainder in contingent tail levies 
a Fine to the uſe of himſelf fo2 his and the lite ot the Re- 


malnder, this is buy. a remitter af the Eſtats of the mann 


Rematuver, becaufe your Entry is not taken aumy; in which 
Caſe the Statute of uſes will make a-remitter;;;though:nog 
ſo where the Entry is taken amap, hotwithſlanning: the Cove 
nant of the Reminder Man; but here was ngierpteſls Coil 
nant by Peter, Wat an agriement in jopning in the Deen 
Twiſden laid this Fine is a fozfeiture, oł which the Remainder 
fot lite can take advantage it᷑ he be not excluded by his agris 
ment, aud the contingent. ules are hereby deflroyed, aud ihe 
next Remainder to them may enter. but it woth not appear 
here it did. Allo, 2. Jt was ſaid the ſettlement h John was 
fraudulent, being with power of revocation by Jndozſement 
of John; Sed per Curiam the later ſettlement being not by 
John, but by his Son Thomas, its not fraudulent as to him, 
but only as to him that had the power of revocation, and hay 
he Releaſt his power of Revocation firſt, he might not after 
convey : fo2 27 Eliz. Cap. 4. extends only where one 

6 a 9 
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328 Trin. 26 Car. II. B. R. Vollll. 
is & power of Revocation then in being at the time of we 
later ſettlement, though there be a great deal of deceit, pet 
no fraud within the Statute in Thomas Peter. 3. Ol 
Peter 8 Apr. 13 Eliz. deviſed to John his Son f life, 
the Remainder to Thomas the Son of John (in Call intend) 
to the Bales of John, but ſaid only in default of ſuch 
to Anthony, who is dead without Jſlue, and ſo a Cobenant 
to ſtand leiled by John is only foz the lite of John and Thomas; 
to which the Defendant anſwered, that being of Ca pite Lands 

ts vold fo2 the third part; and as to the other two parts 
Thomas had Iſſue Anne the lefſo2 of the Plaintiff, and Bar- 
tha who was alive ſince the laſt ſettlement, and Anne 
fulſered a Recovery forfeited her moiety, which was in Hi 
1654. and reverſed 1655. but an Entry was mean: 
foxfeiture was not purged , and a ſpecial Gerdi 


bam in the life of Thome the Tenant fo? life, Thomas, yet be- 
ing after the Fine levied doth not hinder the diſplacing of the 
third part, but his Father Dir Peter was of fil age 32 Jac. 


when the Fine was ledied. 


Dominus Rex and Nelſon. 7 hm ſday, 
July 2. | 


(23) - Defenvant being a Sarjeant in London oummt 
Fines pro, &. 1 ted in Execution fa Fine in — 


2 + 
442 


vill Tar GER 


Rover of a 100 load of {Ugod, ſpecial Uerdic iin 

ere feiſedof Copyhold and ſurrendere to the uſe of Ag- 0 
nes a Elen Hague fo? five pears, and fo to others, the Re- 
mainder to John in fie, John after had ue John and tha 
Da „and befoge avmittance. biew; ar 


4 v 


* 


(0 as ta put 


- & Uxor & Graves, & alli. Aris, 
24 & 28. Car, IL Rot. als. 


23. & 3 Cr. Colkin 
and Grindel Caſe, Trin. 36 
vided on ſurrender to A. C 


37 El. B. 
fo2 


2 * 


* ty 
1 '4 - 
971 . 
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mattfage, ti MITTLLY nb * oo A 


4 - . 42 
ver by Baron ant debt lap by her 


befoze marria 

Creſpaſs, oꝛ out as to Detinue 3 

as & thing in Acton, and the pto- 
Au | perty 


"Tin. 36 Co. II R R. WII 


perty not altered by marriage, as it is where Goods are in 


joyntenancp by marriage, the Jopntuee is ed and 
are Tenants in Common, and its in the Eb Election 


Joyn 02 ſue alone; and Judgment fo2 the Plaintiff, Nig. 


DSI on Brightwell. Paſch. 26 Ce ar. n 


Kot 320. 


N. 757 
1 


[ n Repicyen the Sera us Park 
1 in fee of amp tw 
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Robutham and Baily. Hill 25 & 26 Car. Il. 
Rot. 700. 


Tan juſtifie by cuſtom of Litchfield to alle out 
being not 18, but only 16 Ounces 3 vn K 

fo2 beating ſervants, per quod ſervitium ae, but Ia te 
fo2 the taking awap Butter; and Judgment be te Be 

dant as to the Butter, eo quod 1 bar b f 
which is of little uſe, and the ake If 

oſs of-lervice notwithltanding: And the ; Coutt cot 

tuſtom againſt Law. 3. Novem It wy | 

held i in this Court without att Anglice ahn A. ght. 
being novein Pond” generallyit may be ha, veſt at 
deris, fo well enough, and Wee 100 


Rery and Capel: - 


wy Judgment in C. B. it debt an a leute fby a year, (28 
& lic de Anno in Annum fa. long as the parties agree, © 
virrute cujus he was poſſeſſed), and pet ia, and fo2 Rent of a 

Pear and a * the Action is fought , and the. Erraz 

that tis not ſaid when the Teſve Chtred; u de 

difleiſoy'"noz — . —5 held it a Pear an u h 

per Quriam enough; be wi F 

and being chat the 1efſee was, aud pet ts pater 

ed dul, unleſs he pleaded non Buſt < | 

Judgment? aflirmen, Nifi, 3 15 F THR Ni. 


9 5 5 "ry 1017 7,130 6 83 


The City of biet ce 50 dt 
A debt fo2 Rent, th Covenant iu 
ſame Indenture in fr r h Eg . that it Cato ” ? 


Land charges, the City Covengnted to abat pet - 
num du Wing as thep- a Geh the ith 14 . 
— 9 -per-Q -18 any ee 06 6 much, 
e 2 Ws! eib is a tect 

3. ſed pet Cut 'n-the, Mme 
eee an ecm fn b 
NIN 


— 
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Peters and Prideux. Ante. 


%  TNaPyohibition to a ſuit fo2 fraudulent ſcattering of Tithes 
9 I's the : Plc here 8 a plea _ 1 1 mians vol 
S due; t 


—.— 

1 og 1 but here being not Cad & 
ccuſavit, there can be no Aue; and this is moe 
ident e dannn ſuecanbeon he ig 

ention, iinlels Ipeclaliy Ieclared to be againſt our Law ih 
the Decree, and not by ſuggeſtion of the party only that pre- 
textu of Tithes being due of Tithes involuntary ſcattered, 
it was ſo Decreed. 2 Inſt. 652. Sed adjornatur. 


J. 
355 Kuſten and Auſten. Mich. 25 Car. II. 
n am th u e 43th. 


net 7 K Canterbury Ab 
refuſe of 


(31) 
Executags. 


"= f the 2 L | 
ic 6, 0s th matter 9ut of the. Jurigdiction, 

upon 8 Co.58. 222 — 
;bat here Judgment reverſed not fo this, but ln 
want of onde % al 


* 


* a8 O 
4 5 4 
a 


. Caſe, but LIT to 


hes months ae he wu marine, wich f 


ve, is > vals Bond any eee hut here | being ſa 
made on diſcourſe 2 
was no marriage, is ſufficient ; alſo there need be 
where time is alledged in facto ; contra where only t 
ſtion, and here being 23228 03 we 
adjornatus till anſwer in Chancery whether mony were 
and the old Sond tom, and a new one glven of 


Watcrs * Rumſey. Trin. 25 Car. 
Rot. 1423. 


of the foqnier Þugband mae & (33) 
, cendzing Bent, with Covenant de. 024 Fo: 
t 62 any other Fine fo} Confirma- 
er Baron & Fer ler 8 de droĩt 


Aron & Feme 


but rhe maſh queton was on x 75 8 26. ff 
e „mate 

on 3 Co. 50. Str G. Brown Cate, 
Br. 740. Adjornatur, 4 G. 4Þ 7 


ure Coca 


Ircton and Newton. Hide Tuly 3. 


Fes Trees, the Defe ee. (34) 
grew in Cheſhire and not elſewhere ment u we" 


3 
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Verdict. 
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Payment. 


Grace and Price. Ante. 


N Dyer 34 pl. 23. Polixphen held the Gerdi as to the 
Lands in Bellicore ill, & pro reſiduo not guilty, not 
ſapſng how much is in Ballicore, yet 1 Cr. 471. pl. 546. its 
well enough; the Court agreed that luch Judgment would be 
good till reverſed, Moor 656. Core and Web, Stiles 
Uerdia of moiety and not gufltp as to Lands in C. 
deſtruction, pet held good ex motione Wild in arrett, &c. 
So 3 Cr, 465. Ejecment of Lands in ſeveral Vills, not (aid 
ubi, is intended in all, and here is ſufficient certainty ton the 
Sheriff to do Execution in the Vill, and this exception was 
moved in arreſt of Judgment in Ireland and ober ruled, & 
per Curiam it may be well enough by cuſtom 1 * and 
the Court would not reverſe it, 


Merrick and Hannan: 


1 Adumpſit to pa ap the 24th of September, the Defendant 
pleads after the A 1 N payment ot᷑ part, not ſaid * 
and an agreement to pap the reft on demand, an no 
demand ever was, and that ſhe is yet ready to hay 2 erend. 
fo which the Plaintiff demurted; & per Curiam the not 

by whom, is ill; but had it been profert hic in Cutts it 
would be a mou bar; but Judgment fo? the Plaintiff, 


Boop and eiche. 


'Ction upon the C te Cure.of Woolly 5 
upon 1 7 „ and ot Pr. Sa Nr ww 


pl. in conideration of — to pay 1000 l. upon 
requeſt, needs only licet ſxpivs, but otherwiſe to pay in con- 
ſideration of promiſe of marriage upon requeſt; and = 


On 183. Selman umd King, bert being adede 
by ſerving the Cure, Aſſumpfit lieth; 3 — 
this is alded e, non rer dcadiger d Judgitent 


armen. 


Smiths and TER Ante: 


_ Court conceived that this being action of attaute C (332 


and Battery, and only the Aﬀault certified and poved, © 

and not. the. Aſſault and Battery, he can have no mote coſts 

than Damages, being out of the 

that no increaſe of £c ns be 
c 


and the - nay as vetered oat 0 
the Defendant. 


* 333 at. 


Holme — role Ante. 4 1 


orel un ol vents. 5˙ 
thing ec of Peony wo Sogn, r. ms: 


udgment is in Pember aud Aſhton, M. 165 1 Stiles: — 
Trover and Aſſumpſit were joyned, and not guilty as to one 
and Uerdic as to the other, and Judgment affirme 
SO 1 the POR MINE a 


My x0; © ond Rte. "Execs ne. a ThE 3 
: 6: a7 B16 24e te,. ö SY | 449K Do Rk 
21 


5 Ui : Ins U 42 


l 4; w 04 Loh + a1, 1 


21 of the Nara dei ene 
gatiut; 


ticul * Chart. cap. 3. that is but affirmative , this ne- 


. 


bets 
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gative ; and though this might be excepted below bent Jing, 
ment, yet tt is not alliguavle fo-Erro? ; fo where anjon is of 
any thing (atdinfra Ju rcannotbe alligned that its out; 
contrary if the matter were alleged out ofthe jurisdinion, gy 
ſuit in Southwark on fact inwarda de Cheap in London, but it 
was nfay be aſſigned foꝛ Erroz that J. S. befoze whom the cauſe 
was, was not Judge oz Sheriff that return Ven. Fa. for that ig 
no part ofthe Recozd, to which they pleaded ; ſed adjornatur, 


Smith and Haws Exertrors. Trin. 24 3 
Car. II. Fot. 1093. Ante. 


1 Computaſlct joyned : ers Exc on ges ge 
uerally es to both. de bonus propriis, that an bg 
cient con deration. Holt on Hutt. 27. contra, | the Law 


will not eaile a pzomile, yet the ſtating ofthe acc oni 
the conũderation itil de Qfficient to e Exec 


| 0 charge che Eren 
bonis propriis. . Hales Chief Mfffce, Indebitatus Mtr. Gert 
will be intended actual pzomiſe, as foz Rent, and ach dee 
ruled good, but on demurrercontrary, & Inſimul Computeſſet 
is no ſufficient conſiveration alone, unleſs ſpecially alledgey 
in conſideration of ating the account; which then is a 
pr 


new conſideration, and ſo the damages being de boais 
| pris, andthe latter mils on the-atcount not chargihg 
Defendant eee, © Iadgmert fo the De 


* 
* 


rr 


Vol III. Trat 46 Cur. II. B. R. 


r 


Marſhall againff Wary. Ante. 


'2 
a2? L 3 


2 25252 in he Cp of Tok B 


fache enen of that 
Po. 348. 30. 
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Forteſcue and Peters. 


Eplevin the Detendant abowev ko: Rent on a Leaſeman 

by Francis Forteſcue, and that the Reverſton diſtent 
to the Defeiident; the Plaintiff replies that befo?? the Les 
Francis per bonas — & whot 50 N itias, - Conveye 8 
Specket, c. not to 5 wied were to ue che 
grantoz, abſque hoc, that Francis September 24, 
the time of the grant nec unquam poſtea 3 to which the De- 
fendant demurred, becauſe this grant per bonas Convey. 
antias, not ſald what, is ill, ſed non allocatur, 2, The Sei. 
ſin September 24. o ever-after is traverſed, which ſhould be 
only of the Seiſin generally; ſed non allocatur, ko; the ſue 
may be on the Seiſin generally, tens th wg." 5 un⸗ 
49 renne Or partes are 21 to do. 2 | 0 


Fybus wid Mitford: Anke.” 


nem on a Legſe of Graves ot Went ; * 
Sx. a E. Mine in Northumberland ; ſpecial 85 n M. M. 

was ſeiſed and had Yſſue Ralph by Jane, and by Indentute re 
ing Seiſin in Fee fozYoynture to Jane and pzoviſion, Covenants 
to ſtand ſeiſed of the Reverſion, to the uſe of the Þeirsmale of 
Michael M. in Call, the Remainder to his right peirs; that 
Robert ig heir by foxmer Uenter, who infeoft Ang bs 
own uſe, And that he dyed, and that his Mie marryen,.4 
 Lefſoz of the tiff and with him leu bannen 
were cr bp this this deed 28. Jan. * 
Defendant.Wild foz the Defendant al ph take 
by this Convepance,though not as por ms que 2 
3 the Judgment ſhall be fo2 him: 

uſes fo} proviſion of younger Children ſhall Hed 
the grantozs intention; be laboured not to make it operate 
as future uſe to make Ralph a Purchaſoz, which Hub. 


cannot be, where the whole Eftate is put 33 
this — 1 n — — * nvelance as 


no Eſtate is aired, but only the ; apo 
ment of the Covenantoz where the Þeir may Take Quill pe 
diſcent, where Anceſtoz never could: 2 Roll. 794. and W Wood 
Caſe 1 Co. 199. and the Eſtate is a Hain thing from oy oe 
Land: andif 37 H. 8. by Whorwood were Law it wer 
k 
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erpꝛelle in this point, there being no great difference between 
a Covenant to ſtand ſeiſev and a Feoffment to uſe, the uſe 
being the main. 2. Foz neceſſity the Law creates an Effate 
fo2 life in the Anceſtoz, as Co. Lit. 22. by implication, which 
is. grounded on intent of the parties as CUfll 13 H. 7. and 
1 Leonard 259. Manning and Andrews, and this cannot pdt- 
fibly be made by future uſe , which would make Ralph a 
Purchaſoz, therefoze here is an implied Eſtate in the An- 
ceſto2 fo? life, lo where the Covenant is to uſe of A. fo; 
life, Remainder to B. 8c. if the Tenant fo life refuſe, the 
Covenantoz ſhall retain it till the latter Kemainder happen; 
and ſo is Lozd Pagers Caſe: and Co. Lit. 22. & 2 Inſt. 
its ſai this was a Reverſion and not the old Remafnder; 
2. Rainsford fo? the Defendant, Michael had Jfſue Robert by 
the fitſt and Ralph and others by the ſecond Mike, and fo2 p2o- 
viſion of the latter he Covenants to ſtand ſeiſed of ſome 
Lands to the uſe of himſelf fo life, Remainder to Ralph, 
but of the Lands in queftion to the Þeirs Bales of the body 
of the Covenantoz, begotten on Jane; and the Plaintiff 
claims under Robert, the Defendant under Ralph, and a 
uſe doth ariſe to Ralph if he may take the benefit of the 
Conveiance: the ou and deſign thereof being not 'that 
Robert ſhould havs any part of theſe Lands, unleſs he 
paid 2001. fo2 ths pzoviſion of younger Childzen, therefoze in 
this caſe being of an Eſtate tail, the intention of Dono? is 
to be ſuppozted as far as by rules of Law it may, and al- 
ſo becauſe its to pzeſerve uſe on a Covenant to ſtand ſeiſed, 
1. This limitggion is not void, but will bzing the Eſtate to 
Ralph: Co. Lit. 23. ſo much of the uſe as is not diſpoſed 
of remaining in Covenantoꝛ and Piozity and Poſteriozity and 
Diſcent ex parte marris, Hub. 30. remained as befoze, which 
is the reſolution 2 Co. 21. of Binghams Caſe, and of Fen- 
wick, and Mitfords Cale there cited in the Cale of tranſmu- 
tation of the poſſeſſion by Feoffment, a Fortiori on a Cove- 
venant as in the caſe in queſtion, Michael ſhall during his 
life retain the Land as the old Reverſion, fo2 non eft Hxres 
Viventis 2 as 1 Co. Archers Caſe; and the retainer is 
made good by Lozd Pagers Caſe, Cited 1 Co. 154. which 
was affirmed by all the Judges in Exchequer Chamber; and 
agreeable to this it is in Dyer 310. pl. 79. & 1 Co. 129. & 
2 Roll, 788. Butler and Simons Caſe, 21 H. 7. 18, had it 
been a Covenant to ſtand ſeiſed after the death of another, 
fo? here the Covenantoꝛ ſhould retain the Land till the death 
upon the old uſe, which is not diſpoſed of ; and if there be 
an Eſtate tall in Michael, AI dilcends to Ralph — 
f * 2 | the 
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the Law ts trong, tt ts ſufficient fo? the Defendant, though 
he cannot take as Purthaſoz, being only Male, nat peit, 
as Hub. 30. he mid be, no2 is this within W. 2 cap. 1. but 
the Anceſtoz taking a Fretheld, as 1 Co Shellies Caſe, 
the Þrits after namen take by limitation, as Co. Lit. 22. 
and no diverſity where the Eſtate fo2 life is created by 
Law, and where by party, and 1 Anderſon 288. Moor 
437. make nothing to this cafe, being but as a luperinffity- 
tion: and 1 Anderſon 259. Low Pagets caſe is accordant, 


that its an Eſtate Tall executed. Twiſden fo the Plaintiff, 


that no nſe is raiſev by this Indenture to Ralph 3 this can- 
not be raiſedby a Mill, as Hub. 31. but if it may, as it is 
in 1 Cr. Hoskinſon and Wood, pet it cannot be fo raifed 
by a Deed z and it muſt be agreed, the woꝛds Heirs Bates 
are woſds of Purchaſe : And J cannot in poſſeſſion no} 
Remainder entail Lands to the heits of my body, and where 
they come in by vifſcent the Anceſto2 muſt take an Effate, and 
that he cannot da; and ſo the limitation is voſd. 1. This 
cannot be retained as part of the old uſe, and it cannot re 
turn, but as a new Eſtate : o2 as in Low Pagets Caſe 1 An- 
derſon 259. where the Eſtate is veſted in another, but here 
no Eftate veſts in any by the limitation to the heirs Bales, 
but is void; and there muſt be a veſting in ſomebody before 
it can return. 2. This cannot be any Eſtate fo? life in 
Michael by implication, though this be in caſe of a uſe which 
is guided by equity, being by deed, as 1 Cr. 366. Seagood 
and Holmes on ſurrender, which is by way of Conveyance: 
and to two equally to be divived, makes bothJoynt tenants; 
though in Mill it makes tenants in Common: Alſo impli- 
cation ſhall not wozk any diſheriſon, as to the youngeſt Son 
after death of Wife gives no Eſtate to the Wife, Poph. 57. 
a fortiori in this caſe. 3. That this is by way of uſe, and 
ſo the intent is to be obſerved, is no objection ; fo; Æquitas fn 
this Caſe ſequitur legem, and they cannot be made capable 
bywap of uſe, that were not capable at Common-law ; but re- 
mainder is vold, as well in Feoffment to uſes as in a Co- 
venant, and the taking altogether doth neither chew ſuffict- 
ent intention that the Covenantoz would take fo? life; fo? 
tes not erpzefſed, no2 to be collected from any wozds in the 
Covenant : 1 Cr. 368. Spirt and Bence, being fo diſheriting 
of an heir muſt be apparent: and 1 Cr. 157. Angell the like, 
and here the intent is rather contrary, becauſe, in other clauſ- 
es he makes himſelf an erpzeſs Eſtate fo2 life, and its not 

ned, declared oz limited acually, fo in this clauſe, and 
covenant is to ſtand ſeiſed to no other nſes than are de- 


clated 
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clared, mentioned and limited ; and this void limitationcan- 
not turn into areteyner, and in C. B. Flavil and Ventris,Cove- 
nant to uſe after Marriage, having Aue by foqmer, Craw- 
lcy and Vernon held the Wife ſhould not be endowed ; Hut- 
ton and Heath Contra. And J heard all the Arguments, 
and the general opinton was this wap, the old uſe, and ſo 
agreed in one. Tookes Caſe in Norfolk it was ne- 
ver out of the covenantoz, being able to ſettle in no body 
elle. Jn Lozd Pagers caſe the uſe veſted once in William, 1 
returned again, and as foz Co. Lit. 22. its agreed the heir 
came in by diſcent, without any ſpecial conſtruction of Lam 
to raiſe an Eſtate foz life firſt , o2 till the future uſe come 
in eſſe, which is ſtrange ; fox the future uſe was never out 
of the Feoffo?, ſo all that Paraphyaſe is to na purpoſe, Hales 
Chief Juſtice fo2 the Defendant, Whether Ralph take by dil. 
cent 02 purchaſe, the Uervict is anſwered, and the Iſſue is = 

by 


the Defendant. And 1.as pꝛemile that he takes by diſcent, it 
be agreed that an Eſtate foz life, is in Mich. and whether 
conſtruction 02 expꝛeſs limitation, the Remainder to the heſrg 
ales, is an Effate tail executed : t muſt alſo be agreed 
that whether it be parcel of old o new uſe it muſt lodge 
in Michael ag long as he lives, fo2 it can go no whether elle; 
and in all caſes concerning uſes, the ſame deed may 
alter a uſe in Fee to an Eſtate tail in my ſelf, but an Effate 
to A. Remainder to my ſelf, the Remainder is void; any 
here is an Eſtate tail in Michael, becauſe by operation of 
Law there is an Eſtate fo? life in Michael, which being an⸗ 
next to the Eſtate to the heirs Wales, its as ſtrong as a li- 
mitation to him fo2 life, Remainver to the heirs of his body, 
2. This limitation ts the heirs Pales is in effec a limita- 
tion to himſelf ; but on limitation to the heirs Bale of B. 
no Eſtate canreſult oz go to him, but when he that had the 
Eſtate ſo limits it, if poſſible it ſhallgo to him: alſo the intent 
is here apparent that Ralph the Jfſue by the ſecond Feme ſhauld 
take, and that Robet his Heir Could not take: 2. As to 
the Objections, that the uſe was never out of Michael, any 

ſo he hath the old uſe, to which this new uſe cannot be 

pieced to make one Eſtate executed, but it ſhall be a con- 

tingent uſe to the Þeirs of the body, as on Covenant to 

ſtand eiſed to the uſe of the Son after Marriage 21 years; 

02 after death of J. S. which are contingents : this 16 an- 

ſwered. that the latter uſes be contingent uſes, becauſe the 

Marriage may never happen, and the Eſtate will diſcend dy- 

ring the years, 02 till the death, which is impoſſible in the 

caſe in queſiton to preſerve the contingent uſes. 2. o_ the 

f ate 
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Eklltate. 


Eſtate ariſeth by deed and not by Till 3 ſo ſhall not gzigntal- 
Ip ariſe by implication, which is true; but here we are not 
to raiſe, a new Eſtate to the Father Michael, but to qualifie 
an Eſtate to him, and modelling that which be bath to ſerve 
the limitations, thus Mich. 5 Car. 1. in 1 Cr. 16 1. pl. 
deviſe to Son is qualified foꝛ payment of debts, he is not in 
by diſcent, noz its no Aſſets 3 but he is in as Purchaſoz : o 
in the caſe in queſtion, the new qualification ſhall alter the 
3. That Michael hath in another clauſe made an 
expeſs limitation to himſelf fo2 lite, he was miſtaken in thi 
it being plain he intended the Eſtate to Ralph: Allo in the 
konner Caſe there were neceſſity to exp2eſs it to himleik fo2 life, 
being limited after to Ralph and Robert, #c, Co. Lit. 22. 
is explained: Roll. Pannel and Lanes Caſe, and J rely on the 
Low Pagets Caſe, which is not anſwered; fo2 no Eſtate 're- 
turned there, but being never erecuted was never out of 
him; and it could not return fromthe Covenantozs no! peir: 
Alſo the Leaſe fo2 years could be no hinderance, the Term 
being. ended, and now its all one as if Low Paget had Co- 
venanted to ſtand ſeiſed to the uſe of his Eldeſt Son fo2life; 
bad this been a contingent uſe, the attainder being befoze the 
congent, Trin. 9 Jac. Moor 815. Pl. Palmers Caſe, gives all 
to the King without any contingent, and ſo he could never 
have had an Amoveas manum, Moor 343. pl. he had, where» 
as had not Loꝛd Paget had an Eſtate by the operation of Law, 
the contingent in the Eldeſt Son had been gone: Moor 
Poph. 8. Englefields Caſe on 21 H.7. is reſolved this 
raiſeth no uſe, if it did it would be contingent, but admit 
all that, had the Covenant been after his death to ſtand 
ſeiſed, there would have been an Eſtate left in him. 4. Mere 
it not poſſible to take by diſcent, this would be a contin- 
gent uſe in the heir by Purchaſe, being limited to the ein, 
which as to the Son cannot be executed till there is an per 
But here a ſpecial peir will ſerve the turn, and he need not 
be peir and ale, being befoze W. 2 Cap. 1. taken notice 
of fo an Þeſr of the body at Common law, and its very ap- 
parent the ſame man in the (ſame deed takes notice that 
Robert was his Þeir apparent, and was to pay the mony to 
the Þeirs of the body of Michael, therefore it were oppoſitum 
in objecto that he ſhould be Heir and Male general, Lit. Sed. 
352. this limitation is as near 12 H.4.3. as poſſible on condition 
to ſettle to A. and the Þeirs Bales of the ſecond Mile, and 
in Mornivills Cafe Co. Lit. on Se. 22. and Tail 23. there 


is no doubt but the Elveſt Don of the ſecond ite may take, 
and no one caſe is againſt it; a ſpecial Peir 


may take by 
» Purchaſe 
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AER Buler prayed fox Low IT; to pa a ave (52) 
a _ We . — __ Vang A= ejedoz, being Led ment. 
Servant 0 Duke- ichmonds Fefſoz, — 
Action being of Eaſter Term laſt, and the deniſe and title of 
the Plat Plaintiff is but two days dekie this — & 
this is but a trick to gain poſſeſſion, as 
Minas 7 who delivered declaration in hi 
leafe then iuhen he han title, as ol —— . 
when, the nas nean r 
rh to a {Uit of Erroz, but (et; the laſt 
5 forthe: derem de on this, but a ew 


# 1 1 
4 £ q ; : "1 
oh 1 : 45 3 


| Cale E Nane 7 — July's 5. Ante. 
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N an Afſize now tryed at Bar, the plaint was af the (53) 

Serjeant at to the King, attending on the Paule Parliameni. 

of Commons in time of Plariament, alledging oy Af 

very of Damags — —ͤ— Cafe agat en r . 

kendant fo2 diſturbange; which was pleaded'and 
tay en, of the — fleets Laer 


vant Fees paid to the Plaintiff noz anp öthet *pxoſits'bf 
the Office received; The Court inclined that this was a ſuſſi- 
cient ſelin, being a recovery againſt the ſame Defendant , 
as in 5 Ed. 4-2. a return Irrepleviſable ig a ſeiſin of a Rent 
. againſt the ſame perſon, but againſt a ranger it would be 
otherwiſe, but this was allowed to be found ſpecially, 2. Jt 
was 


— «O I 
. TI 


* ; - 5 £ * \ 
4 — % — — — : ee rae) ey. 
* My 25 


was an Otter dy Patent, and no Joveſticure by the Ann 
delivery oi the Mace Hewed 4 {ed non sKocatur, fox Ng Ed. 
41. Bagors Cale, he is a perfect Odiiter dy the Patent, ith, 
out laveſinure;02 avniſſion ; and (v mas Seeg Tate wi 
Garencieus Ring at Ams, but where the ' Difice-t9 lente 
he is na Compleat Officer: till admittance, as Pieberid my 
be Jnftalled, a Parſon induced, and a Bichoß ed tohis 
Tempozalities, befoze they can meddle with the poſſeſſion, 
3. The Court agreed that a bare claim of the Office never 
ſo duely made, where it tanſiſts nat in Þouſes Lands m other 
Copporal profits,” but bately in a penancy of Fees is not ſur, 
ficient, but though the Coutt heldthis a good ſeiſin, pet rather 
thau find the (pectal matter, the Plaintiff was Nonſuit, 
and the Jurypatd equally, and the Defendant had no Cons. 
\ Fit | y 8 1 


4 
4 
, PS 


* x 25 & 


Marſhall #nd Wray. Ante. 337 pl. 470 


049: 1 44) 
| £4 5161 1 

loch paped Judgment on 2 Cr. 27. pl. 4/ Ci 
and Porters Caſe, the Ven. de Ballivo being att 

it intended in the Neighbourhoov, as Venire'Fag 

de vicineto civitatis, had been good, fed non allicaths./ 
civitate & de.vicineto civitatis, is all one contrs de halt 


livo, 21 Jac, cap. gertending not this Cale, t is- Err 
but de als Civitatis doth include this Cale, de is Erroy, 


hy 
{5 


the City; bt 
kom of Writs is not allowable in inferiour "Coutts 1 
= ga. 828 of; Courts, but 
nt reverſed though Hales ChiefJut | 
was againſt t. 8 
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Courteis and Daus. Wedneſday, July 8. 


N Aſſumpſit by Adminiſtratoz in debt foz money receive ( :2 ) 
I to het ule, not Caſo at Tveniniſiatod andinſioul Computafe . 
er to het of money due ta her as Avminiltratoy, and expeeſs Al- 
umpſit tu pay it to he TI e 

not being ide joyning promiſe made to the Teſtato? and to the 
Adminiſtraton, as 02 as an account made by an Execu- 
toz, joyned with hadebitatus in his own right, but (hall now 
be intended an expreſs pꝛomiſe, and the account is not alone 
ſufficient fo} a pzomiſe 3 but as conſideration that the Ere- 
cuto2 will give farther day, here the Declaration map be ag 
Executoz, oz generally as in debt by the Executo on his 
Leaſe, Twiſden contra fortiter on Hub. That the account 
being the gꝛound of the ſez and that is in the Teſtatozs 
right, the promiſe e 02 implied chargeth but as Exe⸗ 
cuto2 02 Adminiſtratoz, but per Curiam this is a new pzomiſe 
as Pigg and Malins Caſe, dut ali 
agreed that the damages recovered ſhall be Aſſets, and there 
is na difference ofpzomiſe to Executoz of debt, due to the Te- 
ſfatoz, and ofpzomiſe on account, 8c. And in the Exchequer 
the difference was adjudged between the Ere- 
cuto2 that accounts, that is not bound to it, and an account 
to the Excutoz. And Judgment koz the Plaintiff, 


Dominus Rex and Burton. 


be Indictment of Perjury at Common-law, on Affidavit ; , 3) 
in Chancery, the Defendant demurred, ſuppoſing no In. ve+jury: 
ditment lap, ſed non allocatur, & per Curiam, it lieth 

not on the Statute 5 Eliz. cap. 9. on ſuch Affidavit, but 

on depoſitions in Chancery it doth, but being but in miſtake 


of the day of kelling Wood two daps befoze the. Poli! phibitt- 2 
tion, the Court gave time to plead paying, the Eoſts, and I 
ſaid this would not be wilfull Perjury , if only by m6 4 


ſtake, 


Willington 


—_—___— 
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Willington and Adderly. 


Common, 
10 


the preſcription more 
iefſe, as fo2 12 Cows is good t five, 
ſullictent if it be found fo2 more. 


in B. R. Anno 1674. | 
. 1 1 | 


"16110 e e 1 


but Baus in Court Kay till reference ended 04 tule mads to 
deliver them out, though all parties be out of Court, 


Auſten and King. : 


* 4 


N p — - 


; ing dead ſince the | 
in Eſchequer on veclaring-in 

Gunnery , the Coutt made him that ni 

and not him that was named, hat 

conceived here; but his Erecutow 

den ſaſd the Rule of Court doth bind Jnfans, 

benefit if recovery had been, andthe Rule wi 
py 2 


Mich. 26 Car. II BR. Mall 


"of the Plaintiff pay, See. which if the Infant had delivered, 
the Declaration would have bound him; ſo here, to which 
Rainsford inclined, Scd adjornatur till the Court moved 
again, 


* . 
« J — 3 . 5 ö 
of 4 
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TR Francis N. pꝛayed a "Mandemus 88 
_ 7 Conteſted, ag in Sir Geor = 7 
| F. N. B. 63. Ma * take! —_ 
Cale, 128 Stiles . ee to oy ye 
to the Adminiftration, there being debts abzoad. We ln ſai 
a Mandamus doth lie to grant Adminiſtration upon the Sta 
tute 21 H. 8. Cap. 5. but a Will may be of non compos, 
of which the Wrap n ze no Mandamus lieth; 
to which the t inclined, but the Will being not Conteti, 
ozdered to ſhew caule. | 


Silly and Silly. Saturday, October 24. Ante. 


Rro2 of Judgment in C. B. in Dower. of 300 Acres of 
Land, 100 Acres of Paſture, and ſeveral Tenements, 
Uerdia- is foꝛ 325 Acres of Land, of the demand #6} 
the Demandant; as tothe reſt fo} the Defendant; which was 
aſſigned fo2 Erroꝛ by Sarjeant Mamard on ſpecial: ervig. 
Polixphen fo2 the Defendant on 1 Inſt. 4 Dyer that 
Paſture is recoverable by the name of Land, und lu the Uer⸗ 
did ſhall be intended to take in 25 Acres of. Paſture as Land, 
the rather, becauſe the Paſture may be Plowed up ſince the 
CUrit, which is long ſince, ſeven Pears befoze the Uerdi, and 
ſo no Execution can be had of it as Paſture 3 but 11 Car. 
1. Grodier and Watts caſe by Maynard, Uerdidt on unques ſeiſe 
que Dower foz two Acres of Land and —.— not ditlin⸗ 
2 much of 8 2 — 
2. The Jflue h 


nullo habito reſpectu to 


have amended 288 B. R but hereby all the damages 
and mean pzofits will be loſt, Wild, — habito 8 
no amendment, but as a nolle proſequi as to part, and 

if C. B. do not amend, B. R. cannot after Judgment no moze 


than 


es. as. tet 


VollII MEC RI 55 


than if ewa were of more mony than demanded. Jug 
ment Reverſed, niſi. The damages being ad pro deten 
 tione, and the value 1s:'fdund to habe them by the the Statute, 
of Merton Cap. 4 and it may be reverſe D as to the bal 


only. en e dee we SUP 
„n eO10N* A 


Bard oft Peel,” Poſh. 25 Col: U. Eh 
| Rot, 378575 ; I $i 4: * 
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Jos Scive Facias by the: Adrtinfiratoy-gainif the Deen (3) 
as Bail, the Defendant pleaded:papment dy thy 

before the . Fa. viz. the ſame vayz to which che! 

demurted, becauſe after a Capias taken aut its ud piea, nu 

ſaves the Recogntzance, but the Detendant chauln ſet forth 

when the Judgment was, and that-befoze-the'Capiac de pa 

it, that ts good, being betoze toffeitnre of the Beeaghizancs; 

But by Weſton fo2 the Defendant; the JS 

replied, that ſuch a dap there was az ſuen dut, and 

that the payment was ſubſequent to it; fo2 though Trin. 24. 

Car. 2. Rot. 412. Towers and Pridcalf, payment the 

Return of Sc. Fa. by the pyincipal;4s'no plea, pet beläge the 

CUrit of Sc. Fa. bzought it is by the Bail, which Wild Ju- 

ſice agreed; and its not like plegding the death ol the w. 

cipal, which muſt be ſaid befoze the Return ot the Mrit bf 

Capias, and the Plaintiff ſhallnotbe put to reply that there 

was a Capias. ſuch a day; but here are two pleas; payment 

triable per -pzis, and the Capias Jfſuing,: which is triable 9 

the Recow-z which the Court agreed, but here being no coſts; 

no2 Jſlue, being refuſed to be taten upon payment, the Cn 

gave leave being a juft debt to diſcontinue. 49 


9 5 


Yelpe and Lawren ne. 


1 Aſſumpſit the 281h of September in conſideration the - 
Plaintiff would f-ſtinare maritagium with the Defendants o. 

Daughter, & haberet puerum infra 12 menſes ex tunc pro- 

xime ſequent. Smith in arreſt of Judgment extepted that the 

having a Son within 12 months after the marriage, which 

was the 1ath of November after, is not purſuant to the 
momiſe; ſed non allocatur fo2 the 12 months ex tunc muſt rg 

fer to the marriage, not to the time of the pzomiſe, and bes 

ing ſatd to be within 12 1 mouths after ee 
Judgment ko the Plaintiff, 


fernings 
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(7) ]2 Action t upon the Caſe for calling Perjured Rog 
Slander, in Plymouth, the Defendant juſtifies by ſuit in ci tried 
in Cornwal on Afﬀidavity: Vaughan Chief. Juice at 
Launceſton. Stroud excepted that the trial by the Ui 1 
Plymouth is fll, and ſhould be of Launceſton. Polixphen 
eee __ this is aided ht late Oe 16 Ons, 2, Car, 


t of-Lands in Oxfordſhire * the Defendant pleaded 
ment there of that Land peecedent to his Covenant 


| Morgan au, the C orps if Carmarthen. 


Arrot ant Saunders payed Proceb again 
being Action upon the Caſe — 
Tons em kalte Return upon — — 


Dunkin and Brown. Monday, October 26. Ante. 


N Mich. 22. Car. 1. Luskins and Carrer and Hill. a0 fac: 
in oe Comte of bers Cat, nr 
Mandamus was granted on the why pe 
licitor pjaped a Mandamus to the z & 
the Spiritual Court have nothing to bs to call the 
to account, oz inſpect his Books, noz becauſe 2 not 


Mich. 26 Co. BR. F 
though th bean appeal enn 
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Pls ARE them to — that the canſe 


to the Detegates by Appeal, and the Admin en rato2 de bonn 4 
non of Dunkin, the — thall call Brown to an x E 


Plaintiff pzayed to be found ſpecially, Francis being dec 
Lewis bis attainder mill lie no moze in the way of the Plain 
tiff than if be had been an 2 5 got ＋ agreed to 
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(12) 
Obligaridn, 


and 500 alter; the Defendant ple 


Cate, being in an Attaint, the Jury refuſed | to gibt Gerin; 
pet the Court ſaid that were the Attaint grounded on the 
Statute it would not be fo, were the Judgment notfs penal; 
and becauſe of that the new Trials were introduced; & per 
Curiam it was reſolved by all the Judges in Buſhels 
that the Jury cannot-fn' civil Cauſes be Fined foy-+ 
againſt the evidence, though in Criminals they max, nor 
ri: was vente. 


Johnſon and Palgrave. Trin. 25 C all. © 
Rot. 816. lu 


1 Covenant on Alignment ot Oblixation oder to th to the 
Teſtatoꝛ of the Plaintiff, and to give a Letter of At 
ny to the Defendant to ſue, and not to revoke ; the Defen- 
vant Covenants to give Bond to pay I . 2 a year, 

ple e later 


vant a che Mme 

wonkd precede, one being f reratton of another, « d to 

n a day; £4 non allocatur, Ot: 

NS 1 
Fer! a 3 

5 5 The Want: br Wi ce fav ths nd Juvg- 
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r bauiner my Anois. 
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Dm enen aten t 10 
Jnvicment or 'Treſpaſs;'F 


1 5 pro ut ſuperiws i in IndiC 
illiams voth not 
nire fucias de novo 


2 Poſt 356 pl. 24. 


Srouton and Berny. 


upon the Caſe on Preſcription that Ne. 
72 5 default . 88 b ri 
che ein anne be nie bes 8 T CI 
was ſald 1 April 5 Aur 
_ 1 not 8 1 Aprilis, ſed non alloca- 
r poſtea Kenerall Nor, ti d 
doth; 7 fox the 5 85 e i 
Edt « i tam On + 3 Elie 0 K (16) 
D% = 2 & 6 + . tag the e 
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Cinque -Ports. 


(18) 


wo 
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popular fo2 puniſhment, and fo2 no certainty to the Pyoſect, 


to2 ; ſed non allocatur, foꝛ per Curiam though Jn 


n 


cannot be Oziginally bete; pet Actiong:.qui.raw map; and 
ſettled in the Caſe of Hughs and Barns. But Wild Jute 


3oncetved that bert ever there is a · vemedy below! 
© ”” mation; Sc. 


en ne herez-nieſs 


ſen. And f 


Inlaꝛmation end 
dan wende ile ade 
V E 0! Uns 0 een 


N. n akk nd Borne.) Wedneſday Dau 


50 11} BH - 


(02 which cauſe per Cum , 


on was diſcharged. 


Sorrel and Levin 


Late Aſſumpſit 1 
tome ; ta mich the 


Jan. 26 Car. 2. 


ſue and Uerdin. Symſon ercepted that be 
wbich per Curiam is well enough nom, and 
clal demurrer, but its afbed by Uerdig) + 

evidence pf a pꝛomiſe befoze 3 
dank; and en foxthe Paul 


Everby. and Lorby. 


X motione Rainsford fo? a new trial in debt'on 
found ka the Defendant. 


* 


upon they retuled new trial. 


N 4 
9 4 


it ben 
Boiſe gontrs to the intent = 
popular: Klon men them ltd qui 
22 Were ur 
7206 me. 


Forts — —.— — [ — 
ſuch Obligation were made 
"Aueiſdictionip<and. not . elſewbere ; IT 
RE Ee ap the view ws there ober · cum; 
e 


| and. the Denen ee 
fing to renver his dan dere ais give Ball 87 


Sealed oꝛ had paid, becauſe this — 41 1115 
being after Uervig ; ſed per Curiam 
is no bar no ie ee | 


the Law, 


abi 
m _— 
FR 1. engen —— againſt a Bene n 


is not pet 
efenvant- pleaded Jnfancp 3 / 
- Plantiff replied it was foz neceſſaries, 1 


Daniel 
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Vol Hl. Mich. 26 Cr. II. NR. 58 


Daniel and Cary. 


X motione paulet, fo2 amenyment of the Poſtea, A Lag 

was Hock, whereas the Iſſue-Roll and Recozd of 
pries was Took, and thereupon the Plaintiff wag. uſted, 
ſed per Curiam paping cofts on the Jungment on the pod: 
uit, may take out a new Poſtes, and 
Cauſe dy a true nume; 3 n wert 
* refuſed . in ys; 


Kelley ns Feberd.” 


the Ter 


4 2 ofthe 1 i the, T : 
faid, wary 


Yelpe ad Lawrence. 7 — hp : 
October 29. Ante. 


F 71 ifs *3} 1 
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3 2 Aylwin 
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Aylwin and Robinſon. Saturday, 
November. 31. 


X motione Mt. Solicitor on rule that Aylwin attend, on 
. Affidavit, that he keeping three weeks Court, denied 
inſon being Attomp of C. B. to pzacice there, which there 
being a certain number appointed, and allo fo2 thathe-oug 
to have his Crit out of the C B. and no remedy here; t 
Court would do nothing, but inclined de ought to Mache 
below in the Pundzed Courts, * as to othet Articles let 
him to Inkonnation. 


Snelling and Smith. 


N bebt by the Avminiftratoz againſt an Executoz 4 

Judgment; the Dekendant pleaded Nil. an k 
Cariam is an ill plea, and the — can ud mate p * 
Ni detinet, than the Teſtatoz could plean Nil debet; ant this 
is not aided by Gerdi, but on ſuppoſal of no notice of kr. 
al, noz the Defendants Attomy. Malchers hand to the plea in 
the paper Book, it was referred to epo. 


1 


Dominus Rex and Newton. Ante. 353 pl I4 


» which i 
depending in B. R. And ſo in C. B. the Declatation on all 
Bonds is per ſcript. Obligatorium , not ſaping figillat. but 
becauſe this Statute is penal, as on Uſury, if lt te ſaid 
To orrupte: 


: ; l £ 7 . * 5 — % f N i; | — 
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Corrupte: as on 5 Ed. 6. Cap. of firtking in the Church, it 
muſt be (ald malitioſe, ſo here it ſhould be alledged figillac. 
Et Adjornatur to ſearch Precevents. 


Dunel and Skidmore. 


IA Treſpaſs begun below, removed by the Defenvant iy (2 
Habeas Corpus in B. R. py ty. ng 1.5 5 Damages. cn, 30 
Withens pjayed full coſts on 22 & 23 Car. 2. Cap. 

denn not den begun here, but in Pallace-Courtand'removed ; 

ſed non allocatur, fog no TUrit.of Ext would lie in the Ex⸗ 
chequer-Chamber on Actions begun below and removed hi⸗ 

ther by Habeas Corpus, unleis it may be laid 

here, on 31 Eliz. Cap. dut Actions begun by 6 

tn Chancery and removed dither, cannot be (aid begun here: 

and in Action in the Marſbalſey removed hither by Habeas Cor- 

pus and trie here, and Uerdict of the * 
Battery, pet ruled na moze coſts than damages. Swith ann 
Newſams Cale, and the Defendant thereupon had all his mo- 

np out of the Court, but ſo much coſts as the damages were. 

Sed Adjornatur, Wild being of opinion its not * 


begun here. 


Stroud and Hopkins. Wedneſday « 0 
November. 4 


12 0 action upon the Cafe, in tonſiverdion che 1 (46) 
— r occupp — = 8 until a Aſlampfit. 
— dap, to pap 15 v — arc udgment 
after Uerdia, that this is te and. not a bard Pꝛomiſe, 
and the Dofendant had wi nonſuited twice upon this point ; 
fed non alldeatur, —— now er temen an aua 


— —— — — — 1 
* Es : bo — 


— * ! 


witty and Hal Grove. Friday, 
November 6. 


25) I Iue out of Cbancgry on payment by Blanker the Fathe 
> 02 his Son, under whom the Plaintiff claimed bya Statute 
entred into by B. the Father in regard the-Defendant is the 
| Erecutoz-ofan Executat, and ls in Chancery his Oath 

be han, 'Whether it were paid 02 not, as they might have 

againſt the Executoꝛ oꝛ @dminiſtratoy,/it appeared that Capias 
k laicus ſlſued out of Chanceryionn Certificate thither by the 
WBayot ot Salizbury, befoze whom the Statute was acknow- 
wi Otto Return whereof in C. B. as it muſt be and Fed, 
Brevium 4 on Statute' Merchant CTirits of G. 
bite Signed by:Brownlow the Prothonotary, on bit at 
the Statute withour [ſight of the. Writ of Capias ; after 
which on 5 H. 4. Cap. 15. the Statute need not be ſhewey, 
but that is Cufficient- Pzoſecation 5 and Uervict fog the De- 

fenvant”, thought appeared not the Extent was . 


'Buſhel | Saint Howel. Saturday, Novemb. 7. 

IR Will. Serogs pꝛaped Imparlance till next Term in Action 

_-_ the Caſe againſt the Defenvant , the Recover of 
London, and other the Judges of the Payois Court, foz Fl. 
ning the Plaintiff and other Jurozs, foz Uervicn againſt en 
dence in a civil Cauſe 3 which per Curiam was granted, and 
ſaid withal, that this Action will not lie 2 a Judg 3 and 
855 C. B. man of the _ e, 


Mile and Miller af Potter: 


1 prayed a Prohibition ts Exe (ng t vg. 
of the Kyminiltrato} fo? viſtributione: 1. 50. 
cauſe inthe Spiritual Court it was fWiggefted that OQbitgations 
that were in their names as Obligees, were in wut fox the 
Avminitratoz their Ceſtatoꝛ. e 
by the Adminiftratoz, and new ones token in name of the Ad 
miniſtratoꝛ as Oblige; &c per Curiam it was granted. Foz 
1. This is a truſt which is matter of Equity, whereof they 
have no conuſance. 2. Though the Adminirato! might be ſued 
W notwithſtanding the taking new Bonds in — 
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yet be dying, his Executaz 02 2 Adminittratoy un- 3 
own Jnr en a Fememdetted, 'makes. the pasband table 1 
puring Kadett E- r en 1 4 


1 
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Holland a Ellis Sins 


bid, In oven t ol I; ud Suf. Force: 
** ant — on Dyer 122. pl. 34. | 

tie — F — ae ne fa; | Ne | E 
the "amen + Lan 2 n Dultceap. 9 * Þ 


Corny and Cartts againſt Killingwod. 


N Allumpſic ogaind the vavghter; in conſideration: the 
y of Lincoln would at the Defendants eequeſt a | 
* Excoumunications; the Defonvant: pa 
| OP aintiffs Chyrchwardons inte. of Duh mon 

as ſhe was tart to the reparation of the Chuer or Wenn 
Deeping: after Uerdid fo2 the Plaintiff Wingfield excepted 
in arreſt of Judgment upon 1 Leonard 177. pl. that & 
the adion ought ta be'by the melent Churchwatdeks, being 
a hurt, and pexſonal thing, and not by the late Church. 
wardens, as here, ſed non allocatur, ſoꝛ as Yelverton 1 pl. 3. 


Dett. Br. 79. Rippon and Norton, they to the Aſſum 
— 4. 


ſit was made, and ta whole benefit it was na 
tion; and here the Sutceſſem cdunot have the gglon 
on Trover they may. 2. It was tpten chat the. Den. 


dant had no notice of the ſums 02 abſvlutien; Jag en tiene 
and. Twiſt. Caſe, 1 2/1. +0 2. 


vaugtcer? 
— 


time of the Care 02 at the! time of the 
Nene; and do its no moze than to pay to a ſtranger on ab- 


ſolution 


3) 
8 


360 
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7 — 
ſolution - by: the Biſhop, which is bold us t | 
ſentirent , that the Bi<op would abſvlbe 'vp * 

and fo2 this exception Judgment ſtaped. Ex motione New. 
digate, ko Judgment. | 
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Dominus R 


Aumall and Aſtmall. Mich. 25 Car. Il. 
| Rot. 7. 
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Oaks and Cell. Hill 25 & 26 Car. II. 
Rot. 624. Ante. 


by the warden of the Feet; on Oper the 
[ ravgemer wasfipeaſeand favour, wchout ſeting d 
4 to which-the Patt demmere, '& 


1 25 


Watſon DF UE | es 26 Car. II. 
Rot. oy. 


g Treſpaſs the Detendant: Indities as Bai on Attach- „(7 
mentout of a 0 — 4 a= by cu * 
ode on eun , 
| SITICIENR == 


to which tiff vemuer 
each plaint- bring 4 1 — which the Coutt 
agreed, and that this cuſtom is unreaſoriable,' and 3 
nip en nn nat koꝛ e 125 


e OG + 
4 


; r Kai Ads? £0 | Ul. w 


E of cen e 2 gh aig in the Paco Cour, 1 (8 L . 
nterbury, cal yo Amerciament 3 t. 4 
was ſet, mhich per Curiam ahh pt be. Adjornatur. J 


e and Welby Tri rin. 26, 05 ar. II. 


75 307 ot e 1 2902 Rot: * "157 Ut LL Lawn: fe 
0 e e 1 -_ 43 » 1874”. nn ” n 
92 O16) £17 eee eee 
ot Tithenz the eren 
— C—_—_———_— oe petit; 
— A to which the. Delendant — 2d 


— a Hocatur, fog ta plean the alu tilt hade but 
a wanne i ne et Waagen 
„1 20 NY in 
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Accompt. 


_ 


Hemſell and Threlc. Paſch. 26 Car II. 


Rot. 40. 


 Ceount the Defendant tonkelleth the charge, but u 
1evgeth an ollowanceofa haif peny expended u. 
which by Mr. Solicitor 18 — 4 


125. (15) & 21 Car. a. Williams and Loe in Guild s 
good on the like declaration. Sed adjornatur. 


Robets and Reeve. Trin. 26 Car. I. 


Rot. Frm ol 
Deſendneyeaved Aint it prot; 
in Excbequer - Chamber; 


the Plaintiſt 
was affirmed: and remitted in B. A. pro 
— by Recozd in B. R. Judgment if the Delendant halt 
be admitted to ſay the Judgment in the Exchequer is not 
alfirmed, &c. to which the Defendant demurred, and this 


bong a ſufficient Eſtopple. Judgment for on” 


Cutler and Creſwick. 7. et 
November 10. 


Vellll Mich. 26Ca. I. BR. 363 


m, noz ad eandem Curiaw, which. per Curiam; alſo 
by who And Judgment EE Or 


Leech as . 


N Covenant with thePlaintiff, to pay tothe Dcfentants 8 
Atte oz luch n 5 


ö ? 1 "RE - 4 1 
577 x ” 4 8 Je * f N ; * . - 3 3 1 2 ' by } " 
* 1 
699 T 8 1 E +4 
J p \ (iti gphh x 41:11 # 
9 69 9 ö l 
that was always p to; at anp Wc ee, Di 
3 1 Y 7 1 . 
AS 491 4 
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that N. and W. appointed no plate; te which the 


den till contraryappear. 


: 1 1 
Garter ad pekervil, © 1 


F 
ng g 

pleadsthat the Infomation was not ſwozn —_ 
Plaintiff demurred, & per Curiam its no 
ing 1 Cr. 316. pl. 379. fo} though no 
the Officer if he refuſe to receive it, pet he ary ma 

Indicked that doth it, but cannot plead it in Po 7 
hath been often ruled; but the parties agreed to plead in Chief, 
and Reſpond, Ouſter awarded, 


7 Dominus Rex and Ellis. Wedneſday, 
November. 1 1. Ante. 


yiſdeo Jutice fa this plea is of 31 Eliz cap 25 (45) 


Force. 


was nothing to the Caſe t by Dyer 122. 
was onip on g H. 6. 9. and re is never awarded 
ter pleading thꝛee years poſſeſſion by that Statute, * 
tonccibed this — not within the Statute, being upon a 
faa 2 . Recovery 


Mich. 26 Car. II. B. RV Vol. III 


Recovery and lelin by the Sheriff ; and Stiles Sie 
Caſe 22 Car. 1. the deteiner need not de ſa(d vi & arm 


koz then it would amount to fo2cible * 3 ld fins 
awarded, Niſi. 


Aſton, e + Toke and. Sadler. 


| N Ejectmetit of Lodge Thoſe and cue 
[ Eraſe of the Lord Fuckekarſt; the Defendant f IL 
Die of Lodge and Chate and nn, but of nö foi 
oy than of the Lodge; "the -Plaint! 
An anno? extepting the Chace, "hich rae * 
the toll. And 2. that a Chace voth fert 
wy weine . «Wren, © 3. Che Defendant erceptey tha 
1 55 dern in potkeſfion above 20 years, and (> the Pati 
s:Entry not Congeable : But by Twiſden 32 f. N. l 
3" extends not to a Common, and chere is the ane req 
fon of u Franchiſe and this,” and whether Ejectment'ſyert 
liberties'1 Cr. 492; pl. 571- was ſaved to he. 
ede 4 The Revetfſon' in the King would pz 2 
the Leſſoz of the Plaintiff,” being but a Leſſee fo? 99 peq 
againſt ſuch want of Poſſeſſion, but in this caſe the — 
fion was granted out of, the Crown, and fit were not, the 
Defendant juſtified that Entry of the difſeiſo2 will turn the 
Lefecs poſſeſſion to a right, though it hurt not the Kin 
 Reverfion. + The oziginal grant from the Crowitwgas 
the Manno ( excepting the Chace) On all CAacten 
which the ; "Defendant faſd was a Pur d t i 
appearing the Warren in queftton was ie ent that 
282 and (0! the grant ok Reverſion by 1 
ontes, ex. 


is particular of the Chace oz Warren of 

tepting the Chace generally, is intended foz Deer, and ca 
not be of the Clarren, 'unleſs the Marten were {arger than 
the Chace, then it might be good, foz Warren is not with 
in the Chace. And Manwood 121. The Warren and Chace 
may be diſtinct liberties in the lame ſoil in the Crown, though 
generally one be included of the other, and found that the 
King was ſeiſed of the  Pannoz and Chace and (Warren 
therein, but the Court would not permit to find agual Ou- 
ſter of the Lefſees of the King, but only that at the Def 
pant hath been and is poſſeſſed, becauſe were nominal 
truſtees fo2 Punce Henry, and were never _ | pollel- 

lion, and 1 their latter alignments wou 
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hinder ; on not guilt DENCE. was the 
defoze the Election the 8 00 fo; 
Low H. and at the Election not afligning 2 due time, 
and Polling after notice of t and ing the 
Election that night, which he to continue the next 
moming, and that the Plaintif had che majozity the De- 
fendants was that the Lom H. had the majozity of Feeehol- 
ders, in truth, which per Our iam is not nom ta be 

ed Erro2 in Br. 148. but ſhould be eraminen on the Malt 
which beiug now attepted the 2 
koꝛ the Plaintiff againſt Clerks Evidence vy which:@: appeared 
not to be malitious, 'but/ on great avviſe...and difficuity of 
the: a pet __ bps to Keen they gave 8001. 
damag ; „ ne 
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fied by ct heb 
from all places 5 the 


the Plant, 6 
. ls void,” 


— — 


(49) 
Ordinary. 


(50 
Repealance. 


W againſt the Dean ond C —_ 
| of York. 44 


[gland pꝛayed a Pzdhidſtion on Hub. 1 1 
1 85 e 
Ir. 2. in ſuit 0 a U L Pen. 
52 id r Curram, although en hey 


to ſue at. on 0 ag mach 
ſon to be liy ited there as here, 8D fn fu in Chaticery fi 
legacy they atiow'to plead. the Statyte ; and its as md 
. ſhould do fo heres and er the Defennant to 

emur. N 


Won errend. Sande, 0 125 
November 14. E itt * 


N Ejectment by Leflee of the Low Leigh, of the Pun 

noꝛ of Ilchingron, who claimed as Þeir at Law on revs 
ration of- a deed, by Robert Dudley Earl. 3 
the Defendant claimed by the ſame ſettlement, 21 Elia. 
fo2 payment of vebts, which was with power:.of: revocath 
on, to be dy deed 0} will in the peeſeitce of witneſſes with 
Covenant to the Feoffees to levy Fine, which 18 dont 


that the lad Fine mentioned, and all other 
to be had and levied, ſhall be within a year e 
in the firſt * and whether it were within the year 
02 after, 02 between the ſame perſons oꝛ others, any after 
Fine may be averred to the ſame uſes, on Scigni- 


of 


Vol. III. Mich 260 Il. AR 


— and though the 1 25 Lay — = 
5 N the matter, — it ſhall not * in. 
tended by ancient Copy of declaration of uſes of 
— that tdere was any low gt 
g [97 but Capobe. ta have fad. 
wh * — marriage 


enrol, W == leved 


dn dere Baton 


Durden Nex chal Ne ewton. Ante. | 
Mon November 16. 


16 Car. 2. Trin. 17 Eliz. Rot. 98. of F 


Deeds indented of Freeheln, not laid figillaca c 

more ünce the Statute 5 Elz. being Contra formam Statuti, 

ns A 2. at Durham, fi of 
den 


pleaded aſſignment — Rent — 
demurred, & pet gn We 
bet & Detinet on the E 
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7 1901 141. 1 
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the to which 
b n be 
poſſeſſion, 1252 15 
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N poducing ſeveral Pꝛetedents of Townſend in Mich. (51) 
$ of Forgery. 
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Arbitreinent. 


| Plat 


lands, 02 Bo20ugh-Englith N Freehold. 
the Plaintiff, 


Grace againſt Carpenter. Paſch. 26 Cor U. 
Rot A5. 


Ebt upon Bill of Indozſement on an dumme 

ward to pay the Contents oꝛ Iffues within.weſtten;, 
averring:40.s. was within witten, to be paid to 'Platy, 
tiff; to which the Defendant pleads that new cane of 
tion aroſe befoze the Award made; to which the Plaintif 
murred, becauſe this Bill is ſubſequent to the! an 
to pay the Contents, and whither well oz ill award 7 IN | 
material, eſpecially the-ſubmiſſion being not Ita quod, wv 
the Court agreed, but on a Bond ſubſequentto an awardto fuk 
mit to it, its all one, as if Pecedent if the award be inſuf- 
fictent, but here to pay the Jfſues within written, is all one 
with the p2oceedings 02reſult of the award. And Judgment 
» the os mo = PR J 


wat againſl Brundbridge. Trin. 26 Car. 1 - 
Kot. 567. | nm 


Ndebitatus Aſſumpfit he as Execy aol 
| 'who:-devited 1 e 8 
ite and dis Son 3 Defen pleads e Ireement 0 
tween tho Ptatntif and the Defendant, that th "Dern p 
ſhould receive debt 9wing by Porter fo the Q un ton, lots 
faction of the ſaid Legacies ; to-which the Plat tif vemurted 
becauſe this receit is not pleaded in 


of -the 
12 l. demanded, and alſo becauſe, though the rn 


my N fo2 his own legacy, yet as to the ( 
a age Coney res. I 


Walker an Wilen. Fin 2 6 75 1 1. : * 
1 ee SO BITC; 1 


1 N e 8 we 5 fra ? 


Tore rg 454.5 e Wen 
TTE ; U m erin 

; are fuld ea el * "I ea 
#*'h i | | | 


| nd 
thin nr, ward 4 wr 
luntatem Domi, which is uncertar ene tn 


8 rhe Cen 


$croggam 


Scroggam 640 
26 Car. II. 


bonn Res and Ei A. 
0 ; 
Evins un Hill. ac 2. Dominus Rex anyGilley, wane (57) 
of vi & armis on pacifice intravit Sc expulit -vaviouſly rr. 
8 conceibe the want at vi & armis fatal; ' to 
2 but g re beſng een thre 
ars on put in. on 31 cap. - per Curiam 
cannot grant reſtitution, and it was denied, pet this plea 


be in Infinitum 25 ul Aue taken on 
he tee pears wirke 1. 5 


Soam againſt PORE EE 7 ee, 
Nobember 17. Ante. bo 


TW Sheri payed new tru on the exceſs 6fvamoges *  y 
becauſe it was againſt Evidence as to ie Maliti- . 
ole , ſed non allocatur, the Court having utrected the Juryz + 
that without expzeſs malice they mut find fox the Defen- 

dant, though the Jury have found kdl the Plaintiff, which 

all the Court ſaid they would not have done, "pet the fac is 

or Ns 2 and no nem | 
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Sheriff died, and there it was never in the Parliament, ag 


here it was Aarne ne but tbe Cours ed en. 
trary, Sed adjornatuf.”. 
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18 Jes x apr 1 County thi 


* 
T 23 
* 4 


| f 4 385 ? _ ora a \ 105 
(59) infaymetian foe . 1 bee,” they pleaded 
SINE 125 rare n TE — de "7 ol who 1 O 2 < 
2 -\Attozny:: ume mim h 

Caſe of rel becauſe the Iſſue ought to be that un 
perſons ( viz. Lozd Lexington) ought foꝛ Bridgland to repair, 
and the County to de dilcharged; and its not ſufficient that 
Evidence ſhew that the Lend Lexington ought to repair, but 
it ought to be pleaded and on es. which the Court agr on. 

and plea was amended that the Lozd Lexington who agre 

to be polſeſſox of the Lands holden by that ſervice, the cu 

ing de the Tenant whereof occaſioned this plea Vitt the ng 

ties agreed ta try it next wr and Gerdi 10 Rey 

againſt: ny a | Wh 


Donis Rex aud Tode. i 827 ram 


N Outlary of Thode fo; Murder 7 it was "Rada 
that he had Goods, &c. in London, and a (Urit in 
nature of-an inquiſition: taken, which Stroud 


Raped might 
be let a as without p2ecedent, and finding the Fathers 
Lands and Goods to be the Sons truft, and obligation on- 


iy taken in the Fathers name of Cooke, and this 


taken out pending lult iu the Exchequer, the Court ſet > al 
as a trick to prepare Evidence, thaugh there were lch a 


tedent in Nr the Writ warrantable enough, : 


Denim Rex 2 Norton. 2 „ 
3 :Noyrmber 18. - 


31. whers the Defendant puoduced as Witneſs ora Voyr 
as ee to ſue thereon, - unn Je had a" wha 


debt, 
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bt and Uerdic pro Rege, that he had: The Errays aſligts - 
» Were 1. that it appears not what the Iſſue was, 1 Cr. 
10 Sharps Caſe, & per Curiam, this is neceſſary, 
the Indiament be at Common-law, and not gg 
2. Its not (aid how the plea was depending as 
and plaint entred, &c. which per Curiam A 
expꝛeſſed, and is not alded by Uervic : Alſo 3. the Cor 
ould be held befoze the Duitozs WIG and not 
Sheriff and Duitozs, which the Court agreed. 4. 
ſtion agkt was whether de were to gain 02 loſe 
which he ſaid he did not, ubi revera, he hay 
which is no perjury, lo he might have bought | 
releaſt it again befoze the tryal, and ſo (ware. true. 
gained nothing, but it ſhould be ubi revera he 
ding bought the debt; but where Jndiament is at 
law, perjury in Voyr dire need not be (aid-'material to 
Jour, but. on the Statue it muſt ; and Judgment revectes” 
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Jennings and Hunkin 12 e 


Olixphea on Wiſe and Adderly in andCB.Crofe and Wi. 

ter p2ayed Judgment in action upon the: Caſe lat n vic. £905 
cvon, any there tryed fo Slander of .fjulkifley un 

Oath in Trewerton Court in Somerſerſhhice, thoſe being (ws 

lemn-reſolutions on 16 Car. 2 cap, 8. 32 act that 

Uervia aids local juſtification on N. 

Mr. Solicitor a unn cr & —— 
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Newman and Rivet. Ante. 


I debt on Obligation in Pallace- Court averring neither ge 
the parttes were of the Kings Þouſhold, as they nm on 


diet; to which 
Recopd the patty is 
ve. taken Iſſue on the t; 7 
5 RES — ng Poe 
on, this mult be pleaded, cannot be Ifſigned fo) 
and Judgment affirmed. Niſi. ws Dial 
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: koz ſo when the old Leaſe is gone, 
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Rent is gone; nen Lit. Sed. 222. 


on 
8 H. 4. 19. grant to diſtrain in the refſdue foz the lame 
tioned 5 Rent is meant of the ttke to all material purpoſes 

32 H. 8. Cap. 28. and 1 Eliz. Cap. 19. is the ſame effect of 
the old in quantity, 5 ia atm of x Ele. be 
ing purſited, the intent is 2 Inſt. 107. deling out 1 
chief, 2 Iuſt. 110. and Dr. & St. 29. b. the reaſon of the 
Lai and the Leaſe is rather to be ſaved than deſtroyrd, as the 
life of a Pan by all juft helps, foz the Tenant hath pad great 
Renta © not only 'in Chancery Equity, but L.. ford 

and Common wy 2 1 Eli. 3 


7 notwith: 


Fa 'pet there ty ri 
an Office is within the Equity of 1 Eliz. 
1 Cr. 259. K 5. Co. 14. un 13 Eliz, Cap. 16, Colin Ger- 


mainto ĩ Ehr. uſurpations arereftrainey by Equity, and 


9 a concurrent 
to the 


* 


"Mich. 36 Cor. II R R. DI 


on being on perpetuity and power to make Leaſe aut of 
anothers Intereſt, and on condition which doth not quadezre 
with this Caſe ; but in the Caſe at bar there map de neceſſity 
of Letting part, and this Caſe is as well warranted by x Eu. 
as a Leaſe ſeverally by Copacenets put by Wray, 

5 Co. 5. fo? there is no neceſſity one ſhould Leaſe Her 
and it may be as hard to reſtrain a Biſhop to Let part, as of 
a Coparencer, but both are grounded on the Equitpof x Eliz, 
So of a Leaſe of parcel eſcheated there is as much 
Equity to help the Bilhop on Leaſe ot part, reſerving. ag 
much pꝛopoztion of Rent oꝛ moze 3 againſt which 1 Cr. g. the 
only direct Caſe againſt this foz Smith and Trinder, where les 
was Let, 1 Cr. 23. reſerving a pꝛoponlon of Rent was end. 
ed by Arbitrement: and 1 loſt. 44. is directly otherwiſe, and 
here is no diſadvantage to the Succeſſoꝛ to keep Þolpitality 
both whtch were the aim of 1 Eliz. Cap. | the Sur 


other Tenent Charty and his Lands ſince his Leaſe: any 
though he hath not lo much Land now to diſtrain in, yet he 
hath what is omitted and.excepted in his own hands; and.it 
clear the Rent is to be appoztioned in this Caſe on firrende 
of part, being good, and Noſeworthy Tenant of the 


bold ſhall anſwer the Rent of Proud, the Chattel lei K 
Lands excepted in Noſeworthys ſuttender; and thus the Ren 
is better anſwered than by ſeveral Leaſes, fo2 vemeang wi 
better maintain Þoſpitality than a Rent: whence its provides 
that a Biſhop ſhall not Let what was not uſually Let, ai; 
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means and Tenements debiſable 
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Copy, there being no 
means of diſtreſs EC TE 


viſed by 


and the exception is of two Tenements, a 
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hath truſted none to deliberate , but have ſet out une they 
ſuppoſed to be diſadvantagious 3 the Judges are not to g 
what Aas are hurtful to Sucteſſoꝛs , that is only in the 
makers; but Junges interpret only what is pꝛejudicr; a ct 
ſing the pzoviſions of the Law made „ and one ofthe partien 
lers Enaced by 1 Eliz. 19, is, that the Preveceſſopis:refiraty 
en ſtom making leaſes'other than fox 2 1:pears, O thut tink, 
might not be better p2ovived- fo2, if the PredeceſozTowld leaſe 
ontp*fo2 one % lives+ 802 is it any conte qua u hat 
been Inlitev on, that becauſe the Duceeftoz is dos Fig, re 
fre we map: recede from the words of the Latu, un hett 
no difference to make à leaſe warranted, not good s 0 
not warranted, good fo2 che benefit-of the St th 
eſpecially, being abſolutelp reſtrained ; and upon the eg N 
Sifion 25 Eli. Moor 107 pl. 23 t. the Judges have man 
-@: great ſtrain upon this Statute, that a concurrent! ledſe 
Uttight be mave where 21 pears is ſpent to 4-02 moe n 
that the later leaſe ſhould run on with: the former, und þ 
good fo the reſidue of: the pears: Its 1 Andr. 10%. For 
Colliers Cale, which they that reſolve, took to be wih che 
Letter and intent of the Statute 3 but the leaſe in-queſtions 
not within the Letter ; in that Cale there was no laat day 21 
years in being, and the Succeſloꝛ hath greater 


ine 
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cannot poſſibly be the old Rent, koꝛ if it de once admitted, 
the od Rent map be rgerved out of leſs Land, it may be re- 
ferved out of one Acre, c any part of'the Land: the conſe- 
quence whereof is, that the old Rent ont of 1000 Acres may 
Aue out of one, which on conſideration will make any blub 
to hold that opinion, -fo2 there is no tint noz repagulum, there- 
fore the old ſum and the old Land mut be preſerved as the 
©Bounyary 3 and foz Judges to determin other leaſes good be- 
cauſe of no diſadvantage to the Sticceſſoz, ts an ill interpꝛe⸗ 
tation 3 ro Rent a 


1111. 
A 


anſwer the Rent: fox 


the meaning of the Statute was to ſecure the Rent againſt 
all 


rience of the fall of Land; therefozeto ſuppoſe this, is no moze 

than to ſuppoſe the Sun ſhines. Allo part of the Mannoꝛ 6 

Burmere is excepted , and then the Succefſo? hath no-remevy 
and though 


fo2 his Rent, if all the Demeans be ercepted : 
it doth not appear expeeſiy its Demean Land, pet nothing 
appears to the contrary that it is not Demean Lands; the 
values of both Demeans are found, but its not found the 
Demeans of B. are leaſt to Noſeworthy, therefoze they may 
as well be excepted as the other of Tregore, fot they are not 
meſumen to paſs with the Bannoz, becauſe of the exception, 
and there is nothing in finding the value of the Oemeans 
at the time of the leaſe to N. fo another Jury may find any 
other value; la this concludes nothing: And this vartarice be: 
ing contrary to the pzoviſion of : Eliz. 19. is void, 3. By 


Cee 3 
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this invention of old Rent out of leſs Land, theſe teaſes will 
be in Diametrical oppoſition to the teaſes of the Statute 
which ſecured the old Rent, and now only the new Rent w 


be ſecured, ſo there will be much Land to ſecure the ifs Rene 
and none to ſecure the greater; ſo its againſt the Statute, 
But if an old Rent of 1001. Iſſue out of a Farm, it may 
| be divided pro rata, as Ellis agreed; yet this is Denied by ak 

the Court in 5 Co. 5. Mountjoyes Caſe, on 1 loft. 44-becauſe 
this is in effect the old Rent, and elſe great miſchief may 
follow by thtowing up great Farms, as now, unleſs th may | 
ſhop thus divide he might be fozced to keep all the Land in 
his hand, which would be inconventent; fo2 though what as 
a Seat the Biſhop occupies himſelf, be beſt koz Hoſpitality, 
pet keeping Lands in ſeveral Counties in his hands woul 
be far from that, and rather begger him; and this appoxton⸗ 
meut is the old Rent in conſequence and effect : but it doch 
not therefoze follow that ff part only be let fo2 the whol 
Rent, and part yetatned, that this is pro rata, no? is it an 
Logick: and in the Caſe in queſtion the leaſe fo? 99 pears 
was in being when the new leaſe fo2 new lives was taken by 
Noſeworthy, therefoze on 1 Inſt; 44. this is vold: and ik x 
%Liſhop have Land-rent 401. old, and other Lands of. 1601, 
demiſe both, reſerving 2401. this is moze Rent by 401. yet 
held void by « Eliz. becauſe though both the old Rents 
be reſerved , pet being reſerved each out of moze Lands than 
they ought to do, 5 Co. 5. this were ſufficient to make the 
leaſe in queſtion void : and Smith and Prin 1 Cr. 23. is. (0, 
And though this Caſe be only obiter denfed in Mountjoys 
Caſe, pet if this had been Law it had over-ruled the pant 
pal Caſe, and theretoze though not the Caſe in terminig it 
did tantamount ; alſo though this reſetvation ſeem not pen 
dictal to the Succeſſo2 by the joyning Farms togethet, yet 
it is a pꝛejudice to the publick, and ſo reſolved in the Star- 
Chamber, on Inkozmation by Noy ko; engrofling Farms, 
and the Succeſſo2 is a part of the Publick : and 1 Cr. 95. U 
the lame Caſe as ours, though the repoꝛt be obſcure; Chee 
Yannozs intirely uſed to be demiſed at 301. the Bichon de⸗ 
miſes them at the old accuſtomed Rent, without particila 
expreſſing it, which had been good enough, it appearing what 
the old Rent was z but being with an erception out of one of the 
Mannoꝛs, it was held not good by the Statute, 1 Eli. 
becauſe its now impoſſible there can be any old Rent, by red- 
ſon of the exception of one Acre; which is puncually agree- 
ing withthe Caſe in queſtion 2 But ik the old Rent were in 
Gold, the new in Silver; oz 20 l. out of one part, and 20 l. 


out 
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out of another oz ſeveral Rents of equal value on demiſe te 
ſerving pꝛopomionable Rent, are not good. 4. As to the ob» 
jecion that 1 Eliz. 19. is to be taken by Equity, becauſe its 
impoſſible the Letter can be purſued, which is miſtaken, as in 
ufual ſpeech Pen keep their old Diet, 'Cuſtoms, 8c. which 
is not intended what was Eaten many years before, but is 
meant of ſimilitude, fo2 what manners 02 faſhion is paſt is im · 
poſſible, and where any Law is tmpoſſible, its no Law, and 
there can be no Equity ot an impoſſible Lato which is none. 
Allo upon the Statute, W. 1. Cap. 4. of Wreck which is to 
be preſerved foz a year: and a dap, which is not intended of 
periſhable Goods, which its impoſſible to pꝛelerve foꝭ a month oꝛ 
a dap, therefoze pzeſervation is ſecundum ſubjectam materi- 
am, of what be pieſerved : the Equity of a Law, as Pl. 
Com. 464. in Eiſton and Strouds Caſe; is to be conſulted by 
asking what the Law makers intended to be compiled in the 
Law, which muſt be of things poſſible, and then ik it be made 
within the intent, it may be within the equity; and here the 
Law makers never intended that no old Rent ſtrialp taking 
ſhould be reſerved: A Law, that a Man ſhall grow a Foot 
bigher, is no Law, but impoſſible. 2. As to the viſference be- 
tween 1 Eliz. and 32 H. 8. Cap. 28. beloꝛe luhich the 
Tenant in tail could make no teaſe, but the Biſpops could, 
befoze 1 Eliz, but not alone, but by Confirmation of 
Dean and Chapter, but ſince 32 H. 8. Cap: the Bi. 
ſhop may make a leaſe alone, and neither the one no2 the 
other Statute give power to make a leaſe, it the old Rent 
be not reſerved, which is the only queſtion not their power to 
leaſe 10 Co. Eveſque Sarum 2 and 1 Cr. 

Young and Stone, and Lamb and Walker, all which 
Caſes concern the Biſhop in Offices, and in all reſolved that 
the Biſhop may demile neceſſary Offices, pzovided he charge 
the Succeſloꝛ with no new fee, if the demiſe be as is neceſſary, 
only foz one life; yet theſe Caſes are not applicable to, oz if 
they be, make moze kor the queſtion, foz old Offices are not 
demiſable , and new Offices the Dean and Chapter muff 
Confirm. Regiſter is not demiſable, becauſe no old Rent can 
be reſerved; the conſequence whereof is that the Biſhop can 
grant nothing, though it do not hurt his Sucteſſoz, it he cannot 
reſerve an old Kent : and theſe Caſes will never pꝛove that 
where the Succeſſoꝛ is not hurt the Biſhop may grant foꝛ 21 
years, 02 thꝛee lives, without the old Rent. 4. The Caſe put 
by Wray, 5 Co. 5. where the Succeſloz had the intire old Rent, 
was held votd, becauſe Þoſpitality was deminicht; whence if 
the "Biſhop reſerved leſs Rent it would be void; oz if — 

w 
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whole Rent be reſerved, it may be remitted by 3p 

which would decay his hoſpitality as much as . 
ſo the Biſhop may Fine 02 the Surplus of Rent in his aun 
time, which would be as good fo? hoſpitality ; but the teme 
reaſon that the leaſe is void, is becauſe its not the anttent 
Rent. 5. The objection that on eviction of part, tg imd 
ſible to reſerve the old Rent, 02 that the old Land de ade 
ed by the Sea, theſe are things impoſſible, and ſo not regt 


by this Law, but that part of the land that is ſo — 


C 55.9 
Tenants in 
Common, 


( 66 ) 
Baron & Fem. 


part of the old land, is no moze reaſon than that 

leaſe ſhould be Judged void, becauſeit would be determine 
to Tenants, nothing avalls any, dut it hurts done, m. 
whatſoever Rent is reſerved ſice the Statute, that iy 
the old Rent, no Pzoceſs of time can make it tht Rent 
fo2 this mult be ſuch befoze 1 Eliz. wherefoe lonſe mate 
to the Plaintiff by the Biſhop is good, becaule the Bünz 
Eutry was Congeable, but rather than there ſhall be failer of 
Juſtice, J will go over to the Defenvant if they come not 
over to me. Atkins and Windham perſiſted, ſo Ellis,” and 
ſaid this will not be ſettled till Exchequer-Chamnbet end it, 


and lo Adjornatur, and 8 December, after Vaughan died, mb 
North Attozny General ſucceded. | 


Ota, Ex relatione Shouldham, this day in comers 
was laid by the Lozd Keeper Finch, that deviſe to 
equally was intended to be divided and makes Tenants 
in Common, and was (o adjudged on Bill of review after 
Decree, and Judgment at Law, that they were Joynt-tenants, 
and this done by the adviſe of moſt of the Judges. See 
Stiles 211. pl. 477. and deviſe Br. 38. 5. Deviſe. 


Hanſty againft Sanders. In Error Br. 173. 
Saturday, November 21. 


Evins pꝛaped Feme-covert, the Defendant in execution 
LL might be diſcharged on Aﬀidavit , that at the time ofthe 
nd, which the entred as Feme-ſole, and Judgment there- 
on as ſole, that ſhe was a Feme-covert, ſed non * 
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this being fo Rent of a Þouſe. teen, her as Cole , but 

by Wild in Worſleys caſe, 16. 02 17 Car. 1. a Fen 

bzought a CUrit of CG « 2 held good — iche 
usbands name, an can eleaſe, no the Deen 

dant plea releaſe of Erroq 2 But Twilden'ſatd the Fine 

not reverſed, and in Lady Prettymans caſe, rhe Court 5 did 

not deter ft by ande. "1 : 


# 


£2: 512 9 17 boninas Ker par outs. 


421 3 $31 mn ! 
A: dane reren to ower of be. in bow 


cannot bs ons Big to any. 4 

and it doth not appear. it was 

ies well enough. 3. — 

to the patich, and nut next the. 4 

and this being but a particular: Par iden ts es 
of Peace, it muſt de p2eciſelp m and Wald: Jul 
ſaid ſeveral o2ders have been quaſht ich this exceptfon, but 
contrary by Twiſden and Rainsford, the Pariſh and Pariſh- 
Church is all one by Jutendment. 4 There 48 no older to 
give Bond, and this ozder being confirmed the following 
Sefſtons on appeal, there is now nn zemedp on the 

fed non allocatur, fo the Satute Car. 1. cap.- - is, 

they wall commit the,party unleſs he give Bond, 

ſhould haue tammitted him. 5. Jt, ag piaped to quaſ a 
owders, after. the conftrmaion on the Appeal, & per 
on 1 Cr. Pridianee Caſe, mult. | 
firmance 92 vifſailowance,. but not orders that re to entozce 
payment, they are good, and the ep 1228 Wipf were 85 
firmed per Curiam. | 


+4 * 


© Biſhop del. ba 


x: 8 Hed to 1 in-a&ion-upon 68 
Caſe, fo2 ſuing " Taro of pops, contratf to th "® bg : 
us of 2 s. per pound in the Aild of Suſſex, lapd in Middle- 
Fon the Court conceived this action would not lie, though 
falſo & malitiole & ſcienter, &c, the Court refuſed it becauſe 
| of 


_— 


— 


[ | 0 
3 


"Mich, 26 Car. II. B. R. wum 


( 69 ) 
Dower, 


ok partiofifty in the County of Salle, len, 05-bw'ar 1 
alterev n 's Ellen. 1 


2 * 10 N 


e 114 
Johnſon and Tichborn: 4421 8791 Mon 


| | * 7070 
Rro2 of Judgment in Dower.” 1. Betunterthb d 


mono2s on the oziginal, and the Uepors on the grand 
Cape were the ſame perſons, And 2. that there was mae 
damages than due; to which the Defendant in Etroz de 
murred fo?. LOT * one being Erro? in Fac, the other 
itt OG une en he a, not vouble}/; 

erann r pals, the other:by; 
- LOR dut it appeating the mages were mn 
lue of the Land onthe Rec 

951 d ſo the Ar as 
42 in Lew fe n 


ED 


the firſt be ae Exe hore ts andthe: deg tn 
its double ;/ and OE Pn Pn ar 


Duke of Albemnatle md fend. 


«„ 
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Binrom and Leigh. 


KeWy and Grene. Menday, Novem. 
ber 23. Ante. 


oe 7. WINCH [ 
* 1 * 
* 1 = 4 
: 8 p- A $5 a. 
| i 
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A £ 
in the $3 4+ 
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in arret: of Juvgment un mn. Gerdd 48 Meant 

and though it voth not appear when the Term egen e; 
et — 4 — being to day after the Term ends. 
nt ſtated. | | | 


Walker and Wilſon. 
Ke 10 enn 112. 36 wi 


. 17 90.9 $03 1100! 


wa {till cut, and Judgment ſtapded. 
Hyd Hoddard 
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Hoddard againft the Biſhop of Exccſter. 


4740 Erjeant Jones in C. B. pzayed Prohibition on werte 

_ ment for abſence four Sabbath days; nov dach Bü 
ſuggeſting that he is a Freeman and -ought to be thor 
. 

on urday, the 8 | hb 

Common parlance is all one with Sunday ; as in e in 

its recited.- 2. The matter of not coming to Church being 

in their Conulance, the party may appeal fo? the uncertain 

ty of the preſentment, and if it were befoze pardon it mug de 

pleaded by Vaughan Cheif Juſtice : But Pzohibition grant 

per Curiam, præter him, as uncertain. mY 


Hillar and Hill. Tueſday, Novem- 
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Burdet and Harris. 


1* Debt on Obligation to perkam award of A. ſo as it (% 
be made by the ſetond of March, and if not agreed, to the Amun 
Ampirage of whom A. and B. elec, ſo be rp Ed 
of March. Symſon ercepted that the Ampier was elec but 
the third ol March, ſed non allocatur ; if it were the fourth its 
— 4 4 2 coed 55 tothe Scrivenoz, but bjeach 
being fo} non- A 19 is not material. 
And Tuvgment the ne 


Burdet and Threele. Ante. 


N. Solicitor on Kell. 114. b. contetbed an account of 78 
Goods as receivoꝛ ad Merchand, fg ill, ſed non al. foy=ces 
locatur, fo2 the Defenvant ſhould have demurred to the de. 
claration. 2. Che Defendant chould have confeſt whatwas 
allowed, and pleaded to the reſt, and not plead a general 
Aue, 02 as here ſuffer Judgment by Default ; and on 
Mich. 21 Car. 2. Rot. 1319, Williams and Low, af- 
count of Goods as Receptor ad Mercbandjzandum verbatim 1 
the caſe in queftfon. Hales Chief Juſtice ruled it good at 
Niſi Prius, but2 R. 2. Account 45 & 47. & 1 Roll. x 5: ha 
EE Fronts e, tis 
but that t eceptor cher, 06 
fits, but ad dancers ſhall, and this ſhall habe charges 
as a Batliff, the other not, and this 3 "valen- 
tiam fo? pretii, And Judgment fo} mn PHT, 


Tooms and Chandler. 


12 debt on Obligation to m puiſves, I £08 (% 
ditions in Indenture of Mortgage to de f thy non: Account; 
payment; the Defendant pleaded perfonnance, the Plain- 

= * ned tha 6p gane ; be 1 * hs 

edant that by Uon-papment to 

Land ; che Pla 4 Curiam, th 


is a departtis, and the Ponep js dus 
the Land be to de foxfeitev, And EET Kor 0, thug 


Odd 2 dünth 


388 - Mich 26 Car. II. BR. Vol lll. 


„ann. 


Smith 470 Baynard. 


(80) 1* Replevin, the Defendant avowed damage felant, 
Treſpaſs. the Plaintiff replied that the locus in quo adyopng. to the 
Common, to which the Plaintiffs ground adjopned, 10 Ed 
4. 7.pl 19. K 21 1.6.36. and that the Cattle of the Defendant 
put into his grounds have uſed time out of, &c. to | 
&c, and that he put in the Cattle and they eſcaped inte 
the Defendants ground fo2 want of incloſure by A. andthe 
Plaintiff; to which the Defendant demutred, becauſe this ig a 
pꝛeſcription in Cattle, which is void, ſed non allocatur, this 
is Uiſinage ſufficient, as well as to lap that he and all thoſe 
ſeiſed of thoſe Lands have Common ratione vicinagi, rati- 
one cujus, fc. 2. It is ſatd the Defendantought to repatt againf 
J. and A. againſt the Common, ſed non allocatur, this- be- 
ing but an excuſe of Treſpaſs , and no intereſt, and they 
need not be {aid Cattle Levant and Couchant as in title 
fo2 Common, and the Court will not intend t 


he Cattle tobe 
ſtrangers. Fut 3. here ſhall bean adton upon the Caſe again A. 
fo — — againſt the Common, whereby the Plaintiflg 


Cattle came into the Defendants ground, which was agreed 


in caſe A. ought to repair as well againſt the Defendant as 
Common, being intermediate, but here Defendants Cattle 
were never Treſpaſſers ; but per Curiam 


ought the Defendant oz K. fo? the Planie 
to nt o A. fo2 the Plaintifſ 
Cattle elpalers in the grounds of the Defendant, 
though they were not fo the grounds of A. and held in 
24 Car. 1. Stiles 


& fo2 the pyeſcription oz the 
Common is perſonal, ſo its juſtification koꝛ Cattle to go 
out ofthe pigh way fo2 want of repairing, that is good, butif 
they go farther into anothers ground, whoever is to repair its a 
Treſpaſs, foꝛ elſe the Commonoz and the Defendant would 
try the right of repair between the Defendant and A. Lud 
Judgment fo2 the Plaintiff, NiG. = 


Dominus Rex and Newton. Ante. 
be Court concetved on 3 loſt. 214. that the Jndicwent 
ſhould ſay Sigillat. and that de quodam 22 is not 
ſufficient ; Judgment reberſed, Niſi. | 


Barnard 
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Barnard and Rce. 


N debt on Obligation to perform to pay lo 
much per Dolium: Beach is afſigned foz the nts 
non-payment fo2 ſo many Doles and thtee Þogſheads, which 
by Wild Juſtice is ill, the condition being not to pay ſecun- 
dum ratum, as in the Caſe of Needler and Geſſe 1659. of 
the QuierofPaper, ſo much per Quier, which the reſt agreed. 


Sed adjornatur, 
Orpwood againſt Holden, 


Olixphen pꝛaped full coft in Treſpaſs of taking two Sheep 
where no freehold was in queſtionz the Defenvant juſtified 
ſpectally 3 yet per Curiam this is out of the Statute 22 Car. 2. 
cap. becauſe no title can come in queſtion. 2. This was oni 
ginally below, and removed hither hy Habeas Corpus, which 
in C.B. Hillary-Term. laſt was ruled not to be within 
the Statute, but in this the Court differed ; but W and 
full Coſts fo2 the Plaintiff on the wy" 


Barnardiſton and Sam. 0 Ante. 


R. Attoznep North excepted ih ret of Judgment chat (84 ) 


the Action is not matntainable,being at Common law, 
and not on 23 H. 6. cap. 15. the odinary returns on Phoceſs 
are concluſive to parties, but here it is not, to the Com⸗ 
mons every dap rediſie the returns by Petitions. a. Jn 
thoſe returns Sheriffs in doubt may — the parties ſecuti⸗ 
ty which would here be the greateſt crime, as in Brunker , 
Dyer 168. pl. in the Starchamber. 3. Whole riturns are 
within the jurisdiction of the Court to whom the return is 3 
and the Court as in the Bankers Caſe,-Oxamined' Non eſt +; 
ventus againſt perſons everp day preſent. 4. There only the 
right of the party is concerned, „ but here the publick Go- 
vernment. 2. The Statute 23 H. 6. is introdugive df a 
new Law, there being no condentent remedy, as bp action 
upon the Cafe might betoꝛe. 3. Action upon the caſe will not 
lle againſt the Sheriff being a Judge, as 12 Co. 24. though 


£04) 


Return. 


lt * ſeienter, falſo, oz ea lutentione, und that found by Uer- - 


auſe Judges ought to be free ot all apprehenſions'of 
— parties, one of which they mut diſpleaſe, and the 
determining the eleaton is matter ot difficult Judgment as ol 
the value and title of Freehold, and frauv and reudence, me 


— 


8 


5 Mich. 26 (ar. Il. B. R. VoLUF 


—— 
— —— 


in theſe queſtions the Committee of pziviledge often determin 
one way, and the Pouſe another. 13 & 14 Car. 2. Hill, Rot. 
1884. Mr. Lechmores caſe reſolved that the Sheri in 
the County Court is the ſole Judge in election ol 
and may Amerce the Duitos: and the Wait is in nature of a 
cial Commiſſion, and the difficulty is as great in them as in 
anp Judge, by reaſon of Crowds and intereſt. 4. The Sheri 
is no Officer to the Courts of Jaſtice, but immedlatiy to the 
Parliament and the King, and its the opinion of the Com 
mons that the Chancery cannot Jfſue fozth new Weits fo 
election without letter from the Speaker, no? can they mer» 
dle with returns, but pkly the Parliament; and if the Sherif 
be erpoſed he will pꝛovide fo2 his own ſecurity rather th 
regard the publick 3 and by the courſe of Parliament if J, | 
be returned choſen on Petition of J. D. the Parliament bein 
the Sheriff in and malte him amend his return, and fo upon 
a double return the Sheri is made to take one off, whichis 
done to ſecure the Sheriff againſt any Action upon the Can 
at Common-law,eiſe the Sheriff could beſafe, hence in diffieul- 
ties theShertff isindutgedto return double, andthey:punih 
the Sheriff on partfality, and there ts no damage to the pat- 
ty, ko; when the right is determined, its ab initio fo his 
wages. 5. In this action the right of election comes in queſt- 
on, and the Giſt of the action lieth upon it. 6. Such an action 
as this never pevaiied before ,.. though in all umes there 
bath been occaſion: fo2 it, and the Statute takes notice of 
it : An Nevin and Strouds Caſe, is not confirmed by a of 
judicial pzoceedings, there being no Judgment; but diene 
into Parliament fo? difficulty relating to matters and 
ledge-of Parliament. 3. The falſo, &c. will not make 


f e 
r 
— 9 
we 
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only faith there was no convenient remedy, not that 

was none ; and by Mr. Solicitor this Caſe would not _ 
come within the Statute 23 H. 6. becauſe the 

returned, and it appears by the Recopd the 

choſen by Pajozity 3 and no difficulty. * but __ the 
double return was made purpolelp to 20 7 3 to 
charge, and ſo the Anion lies whether fal Leng and ma- 


ny Statutes give penalties fox mongs, fo} which notwtth- 
ſanding an action lap at Common law, 425 as on elcane. 
„cee 1s no more dune than de de that tells the 
volces at the Commons doo, 7 eletttons in Guiſdhall; 
nd his examination makes him 1 and an action 
u lie here 1 —— into any and 
of the ente 


4 | remedy-than at Com 
A e Ede Sheriff is no Judge whore de ic de mate 
any as Elegit. 1 Rall. 238. Liſter and Bromiy, and 
a the 1 ok the Kab ug in the return 
ncery u ee be 
in piefence of the Serif, fo d. 3. 1 
Datute 23 H. 6. i an ett i 8 no 
e at 3 — en 8. 


PROG 


"Mich 2&Co.H.BR. Val 


s g conſequential damages tuch Kanders ave fiable to action up. 


1tament, 38 l. 6. Numb. 35. g1dvs a generad inictnaiey os 
Sheriffs, which chews there ure miſdemearo7s, to whiny 
ave nate at Common-law,beſive 1 — 
Court hach no Jariodiaton of the patrcipal is wet matyeiay; 
for this Contt hath uo Juriodietion of Jneontinenee, ' yer! yy 


on the Caſe herr, fo 1 Rofl. 93.8 5 Cr. 291-the ſame of 1 
1 Roll. 112. 8zud as fo Nevills Cafe, which was Hill. x6; f 
that way on lait reruruing another without laying * 
A dur viſchonour, and Gerdis found 1500 K b 
a particutar damage ia in the . — 


repable dy Jury, and that caſe were cartied r r — 


retuet 07 queſtion 
mentacy, anb it che voices wete-equal, the Sheriff may male 
a doudie teturn as a Junge, and he hath mont tovo gear 80 
ces. to Judge whether Jnfarie non-refident, when & UM)! 
th wick 1 dag Pal ae > in on 
any volt, a Dadam: 
P). Com: Arte Te he i i a 206 


iification of the perſon, & Cutia adviſare vie z 


am, Midgment tan be only of that Term l 
and cannot r ley 12 


We againſt the Dean 421 c Kier 15 ta; 5 
Wedu 4e November 8 54 "Ante: 


Vell. Mick 20 C Ib RAR 


allowed and not refuſed, but may be over · ruled, and ts 
hibitio , andon dem W an N _— 
: ; SLomad; ; 


Biddulf a Harrilon 7. hoſt, a ate 26. 
Hill. 25 & 26 Car. II. Roc te tee 


Ata ur Fine was ffigtiey, drt in 
the Four Conuſows ; which 
Roe and Evelies Caſe adjudged CORY to all in re- 


2 On the veſth of ons. Cohnloj anet THe, td before the 


Return of A CUrit of COT Rainsford agreed the laſt 
15 a ith firſt only Erro pre tanto 
tt0Viery | ein toro, Wil eber 


I "1.207 ft 1 


Wilton and Dove.” Hitt, 1500 e Gur. 1 
ot . 1 


122 ae ai Hil es a Hond 
the Obligo2 bay the 
it appear to the Obligee that the mony was paid: 3 the Defen- 


dant pleaded the mon e and notitiam inde de- 
dit & conſtire fecit te We To which 


the Plaintiff demurred = ® and Judgment fox the Plain- 
tiff there 2 whereupon a Mrit of Erroz ts bꝛought. _ Wild 


Dhiiget- 19 e e 0h ler ape 


Jornatur. TH) let 2905 


it: ; nn 12 


Bronker 27d ede, Tow. = {his 


; 23906 mT 


Covenant not to intermedvle without — of Wal. 
dron; to which the Defenvant vemurred, becauſe the Deken⸗ 
dant is the legal Officer: and its not ſaid. what the p2ofits re- 
ceived were, though the party be not tied to it in pꝛeciſe evi- 
-Zence3" and this the Court conceived ill. Sed Adjornatur. 


Cet Aſh nole 


— —p— —  ———— 


222 Aid 2605. RR Il, 


1 1340 wp? 1 3 
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141133} Figs fl 


HILLS Y 


Rot 1427 Ante. 


2 
* 
12 


* * K *. 
i 4 


er unde nil habet: which the 
atem. Ni. : 8 


He 1 "uy 04.8% LT2 F 


Tooms tid Chandler Ante. 


2. Br t. Rot 116. de nn 
Condition. to pertonn all Covenants, Conditions and 


manLe s the 


Court agreed. 


2 


| Goole at TM bash 26 C ar. Kid "4 
Rot. 606. 20 


4 


(91) fn at Yano tak 


dant not guilty, eat inde fine die: where- 
appears not Infra Jurisdiction, and if chis 
(i 1 But Twiſden and Rainsford 


422 a Mi 


Aſhmole and 1 Mich. 25 C 4 l. an 


in the 12 of leaſe, to be voſd by non gerin- 


ro 
z 
nk 


9 . 
n fe 


a 1 | 
N 


Wo as Ed 3. held it no Etc to 
Tae dan 


F 


; Concetved eren ought to . 


dgment waspro 


Lepa 


Si ta fue eee 
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Tytherly and Smith. 


Rroꝛ of Judgment below. in indebitatus infra pro diverſis (91) 
mercimoniis ante tune venditis & deliberat. not (add. In- Lieu. 

fra. Wild Juſtice held it well enough, being after Uervia. 

Twiſden and Rainsford contra fortiterz but being Erroz by 

Ball of the pzincipal Judgment, the Crit was quacht. 


Sutclff and Saunderſon. Hill. 25 & 26 Car. 
Rot. 427. 0 


n 


Gee Fai againſt the ey rs on | 3 (93) 
abend. adjudged to the Plainti*of 'a Cola; after which Executor. 
the Teſtato? died, the Defendant ſairh hs hath — Admint- 
ſtred, and that he hath no other Goods. than that Cow; to 
which the Plaintiff demurred, becauſe its conteſt the Defen- 
vant hath the Cow, which the Plaintiff would have return of, 
and ſo not like a general Plene Admijniſtravit 3 which was 
agreed to be a good plea to Judgment, ik no exception, but 
the evidence muſt be of payment ol as high a Nature. But 
2. This was a particular Judgment of a Return, which obli- 
geth theſe very Goods, as in Cuſtodia legis, ſo as to them 
the Executozs need not plead fully Adminiſtred, Sed Ad- 


jornatur. 


Greenway and Newland. "Hill: 25 & 26 Car. II. 
Rot. 675. | we Ee 


* 


Defendant pleaded a uSrit of Ex - (4 
voubted in C. B. betraute its cours. 


1* debt on Judgment 
c02 depending ; which b 


107. Seu 106. Adjornatu.. 


Cee 2 


nad; 
LE. 


mmm... * 


” 


C95) 
Bail. 


Mich. 26 Car. ll. B R. velll 


Caule and Bazat. Paſch. 26 Car. II. 
Rot. 368. 


IN Scire facias againſt Bail on removal of the Pyjntipalhy 
Errozs the Defendant pleaded that the TUrit or Ert 
is pet depending: TUbich by Wild Juſtice is no piea, and t 
ſhould be (aid it was reverſt, 02 what, becauſe. of the firg 
Judgment; fo2 elſe if the Plaintiff in Erro2 z Principal wi! 
be non prof, there would be no remedy againſt Bail; which 
Kainsford agreed: but Twiſden contra fortiter, that till the 
Paincipal be determined na Scire Facias will lie againſt the 
Bail, eſpecially out ok the inferioz Court, fo2 by this meang 
this Court might be made a ſtawke to execute Ju | 
low, and ſo make them publick 3 therefore its ſufficient to f 
there was Error depending. Et adjornatur to ſearchPhe 
000 the Ball being always removed as part of the Pi 
0 pa . 73 21199 | | | mer 


£ 4 


: Harvey, and. Halſtead. Mich. 25 Can I 


Kot. 427. | 
eo png | 


n 


JN indebitatus by Baron & Feme ag the Adminiſtratot of J. 5 

on account as Avmſiiiftrato?, any arrearages found to Baron 
& Feme as Adminiſtratoꝛs, & ſuper ſe Aſſumpſerunt ts Baron & 
Feme as Adminiſtratozs ; the Defendant demurred, becauſe 
this would ſurvive to the Vusband ;; and its not ſaid the delt 
was due to the Mite as iftrato? ; ſed per Curiam this is 
well enough, and Judgment fo2 the Plaintiff. 


Streeting and; Hinde. Paſch. 26 Car. Il. 
PR 4 * 111 Rot. - 368. £ | | 8 
v7 365 rome: * og hes 


FEE 
Þ : fold, a power 3 the Plan 
ſap Et fic non tenuit iconventionem, (ed infrepit; the Deen 
dant pleads tenuit conventionem; to which the Plaintiff de 
murred; & per Curiam the beach is ſufficient, and the & fic 


infregit is but fog, and well enough beſide : Judgment fo! 
the Plaintiff, 


Aldetſon 
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297 


—— — — —— —— 


— * 


Alderſon and Dowly and Miller. Paſch. 26 Car. Il. 
Rot. 374. . 


J Acton upon the Caſe by two Admiiiratozs fo} mony 


lent; the Defendant pleads Releaſe of one generally af- aamininre- 
ter Imparlance by Actio non, and doth not plead it after the wr. 


laſt continuance, as it might, being made fince the Action 
bzought 3 and fo2 this cauſe the Platntiff demurred. And 
though the Bill be of Hillary Term z and Jmparlance till 
Paſchæ next, and the Releaſe in April mean, pet its not 
good; the Court being Bound to take notice of the begin- 
ning of Terms, by Wild Juſtice : but by Twiſden Juftice on 
3 Cr. 210. & 53. the Court cannot take notice of the days of 
Terms, 02 at leaſt its in diſcretion; & per Curiam the plea 
ſhould be puis darrein continuance , and the not pleading (0 
2 MM benefit of the Releaſe ; and Judgment foz the Plain 
till. mo 


Verdale aud Marten. Friday, November 27. 


| K X motione Mr. Solicitor fo; a trial at Bar in Trover 


and bꝛought into Plymouth, and thence Shipt away without 
Condemnation, becauſe though, Br. Property 38. ſap the po: 
pertp is altered by the Enemies poſſeſſion above 24 hours; 
which is good where they are bꝛought into ſafe Poꝛt of an Ene- 
mies; Country: pet the conſtant opinion of the Civilians, and 
the Practice at Guild-Hall in the Dutch Mar, is, that it ſuth 
Goods be bzought into Neutral Pozt; 02, as theſe were unto 
Friends, the p2operty is not altered till Condemnation ; And 
theſe Goods were taken from a French-man in legue with 
us, which ts ſtronger: and this being matter vf Evidence, 
though the Defendant was only a Fado, and England could 


not Condemn the Goods, but the Condemnation was in Hol- 


land, whether they were Shipt; pet the trial at Bar was 
granted. | 08. 


1 


Martyil 


* 


4 


(98) 


(99) 


(101) 
Amendment. 


(102) 
admiral. 


Mich. 26 Ce. II. B R. Voliſf 


Martyn and Jackſon. 


X motione Sytherficld fo2 a new trial on Parol allirmg 
tion of Hale Chief Juſtice to Rainsford Juſtice, that 
the trial was againſt evidence. Twiſden and Wild refuſed tg 
grant it, the Jury being Judges of the Fac, though Gerd 
be againſt evidence, its not to be ſet aſide without a new 
Law : contra by Rainsford, 2 Bulſtr. 222., 24. Juries ate wib 
ful enough, and denying new trial here, will but ſend 
parties into the Chancery, pet new trial was denied. 


Barklay againſt Blacker. 


Troud pzaped amendment of Judgment by default, Ideo 
S conſid. quod prædict. Walter B. where this name was 
Edward recuperet but there being no Bill Filed of Inn 
5 Car. 1. all the Rolls of that Term being loſt, and this be» 
ing after the Death of the Dekendant in Pulon, to the in» 
tent to charge his Lands by Scire facias, being Reverſion of 
an Eſtate tail lately ſpent 3 the Court refuſed to amen it, be- 
ing ſo long agone, though the Bond on which the Judgment 
was had appeared to be Edward. 3 I 


Coomes and Jenkinſon. 


Evins exc ainſt a e 
I. on Hull. —_ — — 2. —— Caſe, and: 1 Cr. 296 
ub. 208. Moor 918. pl. 1308. becauſe the Libel is agu 
the Paſter ,foz mony lent to him at Land, becauſe its ſaid 
the neceſſary uſe of the Ship Sed per Curiam if the Sl 
be in diſtrels the Paſter may mony 
becauſe they pzoceed againſt the Ship ; but Alt 
ee 
e fg, a 4 
granted; and the fonner are all exploded opinions per Curiam. 


84 1 % "_ er — * 0 —— 44 <p * * 
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Subchantor againſt the - Arch- Biſhop of. York. 


e f 1 N 
1114 i 11 A U 9 
2 IIS! LF "2 : 


TOE! K+ 5 & . 


Groth! 4g! inf Tun and ber TA 


Baſtard, begot on the Mite of Turnor by the Plaintiff, * 
is a Spiritual Offence: and it being ſaid they charged 
him with this offence, and the Court having no tonuſance, 
by Twifden Juſtice no Jnfozmation lieth: contra by Wild 
and Raiosford, the Inlomation being foz the Conſpiracy to 
draw ſums of mony from the Plaintiff, not ko; getting the 
Baſtard; Sed adjornatur, and Judgment ſtayed after Con- 


viction; 


I tm Confptity to ente the pin with (104) 
a 


N debt on Judgnient on a tionſuit taz Coſts, the Recow (105) 
was that Term. Hill. gc. apparet, that the Defendant wag Cov. 
demanded, and did not appear; to which the Defendant de- 
b rect ot y becauſe its not averred 4 was 3 
t quod apparet, ct. which per Curiam is ill; but 
i being in the Continuances, and the Judginent of nonſuit 
that the Defenvant counted, and the now Plaintiff 
appeared and pleaded, and the Defendant was demanded 
and would not appear, its well enough; but being not con 
cluded pro ut patet per recordum ; per Curiim its til, any 
Judgment fo? the Defendant, Nifi. 


Dominus 


Nr bg EA H BER Yay 


4 30s 25 d fot xilty: "Ig | ) Thomic IV 155 N " 
it was reſolved by Hale Chief 1 


Weſtminſter fo2 Middleſex in the Caufe of — n 


Guild- nal ald den 15 60 1 A i au the 


part 
Pale, and no ſufficient 1 4 3 which 3 ew if 1 
vice were not in the ſame Trades, 


\ 
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Wicon and Blany. .. Gf Mayday. 


7 


f 4 


4 | 


6.3. # 


Sella  (!) 


Ontenure. 


„ 2 nol g- aA 


Mrs f EN Val 


Dbluihivs Rex daga Moor dh? Nibloc. 


75 Di nr: vs 1 Ach TO 
it was reſolved by Hale chitr | 
Weſtminſter fo2 Middleſex in the gre of the Mamme 


Guild- nal eln en og n ö Wi in Forths Caſe at the 


party per 
Pale, and no ſufficient A. 47 which Tn agreed if the er 
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who hath advantage of it, and ſo is Quaſi a party 
where the Sheriff is a perſon-indifferent, there can b. 
Traverſe no2 averment his return. Mich, 

44 Eliz. Rot. 3 Cr. 872. 2. The main point whe 

tum Hei. Fa. ny; ſe into Wales, Fhold it me 


I 


only held ol England in Tenure, not in Demean. Pl. Com. 
126. & 7 Co. 21. K 49 HE - 77, Aim 
Oo no Kitts could Aue into Wafes, but g Ed. 1 
by Conqueſt and Attainder of David and LIuellin dlaine, he hen 
vitæ & necis poteſtatem, and as 7 Co. 17. he might alter Lawg 
02 diſpoſe the lands as he pleaſes 2 Inſt. 195. but there nerd 
no new grant fog admitting parties to continue in poſtes 
ſion this of it ſelf is a lilffictenit title to C but I 
fidel Kingdoms having Laws againſt the Dec 1 
are aboliſhed by Conqueff, tili new And all 
by Conqueſt are held mediatiy o; : immediatelp of him, but 
need no new Conveiance from the Crown 3. 9g in Warten 
Cale, to ** 1 the —— — 4 A. of Sherborn, 
whereofthe Tenant complain as Tenant, am hav 
vone nothing againft his allegiance, and abjavged with the 
Tenant, 12 Ed. 1. in 4 Inſt. 240. Da. 41. recite, not in 
Punt, the Statute of Rutland oz Snowden Eſtabliſhed thoſe 
that ſubmitted to his Government, and fo it continued un. 
till 27 H. 8. though as 4 loſt. 240. its laid they were quiet, 
but tock in with the Houſe of Lancaſter, Jts pjobable Ed. 1. 
made a Law ol Aﬀſizes in proximo Comitatu 18 Ed. 2. Af 
332 it being ſaid made in Parlament Jurſdicon 
19 H. 6.12. and there is no Recoꝛd of ſuch Act of P. 
27 H. 8. Cap. 26. müde the great alteration, takin 
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by ame ater bough on ſuch ple of genera no 
was — part lead to 13 

by the Saxons retired, and 5 is but an ad of reſti- 
tution ; and cy ph bang a 
what rap be vone Coxerecution of Buder, Huch, 
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mon- ia had influence on 
on at home was not excly of i is 
than Counties | Painting, doe: an 
other Conquered place, not anct 
to Lancaſter (Welt is to the Cham 
Breve Domini Regis non Curit, as uſu 
2322 theſe. Courts habe 
05 flidns have no 1 of this I 


ing is, whence. they endeavadredts 1 — 
bicher fo2 Execution which the Court 
means to make them a ſtalk ta Infe 
ever is not reſtrained by * 8. 18 fl * 
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Son cine of ag ne of the Father ; and a 19575 nk. 
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fo like, and ſo was nat in ot the ſane. Eſtate, 
Reb; allo 


a 
pet being in-befoze the Marranty attacht he 
Fe Reverſion was reſolved/to be bound oy th ey, 
44 Aſſ. 35. and on a feoffment to Ettate i tt 
ferred befoze the Marranty machn e Ceſtui que Ude [ 
Rebut , and here is neither < Enroliwent na Livery. - 
Hancok had only an Eſtate at any by 
*argain- any ours +» Arhins Juftice, Rich's Cal 5 that 
Rich the Father Tenant in tall, the Memainber 
Remainder to: the Þetrs.of the Fahtt en 
vied a Fine to t — of Suſan and Anne mh BarKuh 
were diſhed e 32 aan Hr 
on this paint 
bern as Lic Seck. 8 yas | 
nds the {ghtok the Þeirz.1 1 
Mad the vi 35 H. 6. 63, Outs 
; annert to the Lond: a 
ſenſe that he-whoſe right. s extina:ſhouty 
ogainſt it, ann its Reaſon ;t ua in peffenton 
by that Estate ſhould haue the t rc ow 
the point being in 4 Go. 62. Linoo;3College Cds, 
rstolved : and the objection was on Spir _— 
1 Cr. 370. in veviſe Br. 1. * the Tout were vivioed 
| Ogg 
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an Error: but Jooes 199, Kendals Caſe ” under on th 
reſolution; in that very Cale the Clauſe in chv'Dtabite-274, 
8. Cap. 10. of uſes h. 14 that all perſons that before the rt 
ol May have any Eſtate executed are enabled to Uouch ohh Mi 
remedy,. as well ag. rhe perſons (eifed to heir uſe, t yy h 
Ceſtui que uſe comes in the Poſt 3 which is a doithtful Clgy 4 
and the benefit is allowed to none but until the fief-of- May 
after the Act 3 and ik it were not fut they would not habt 


lowed it to any, if it were, Why not to all? This ems 


exclude ſuch as came in after, and they intended u 
deſtrop uſes, ſhewing the miſchiefs of them, and 1 
would be none after all perſons had notice of the Lat 
was not preſumed to de till the rt of May, 1536. but f 
they are fili continued, and the ſeuſe of the Law was, th 
while uſes'rontinued, the Ceſtui que uſe might Aou 1 
but; therefoze at leaf p way. of Rebutter they ſhall dane i 
benefit ſince 5 Jones tits ſaid that moſt of the & 
Eſtates and Houſes in England depend on them in Fines MM 
gain and Dale, &c. And the ſtrength of this a "a 
on the CUarranty ;"whence it Hath been endeavoured inÞ Pa 
liament to Enaa that no collateral Warranty hould- 8 
without Aﬀets; wherefoze its fit to allow the 1 of thy 
Warranty} to Ceſtui que uſe. Windham Juftice 3 
time of the Fine, Walker the Conuſee was within age , 
befoze bis age the two Springs had conveyed to Hancock 4 
ter bis age the CUſarranty attacht, and thoughBen have ogy 
bard opinion of collateral Warranty , pet its the ground 
molt conveyances, even of dilcontinuances, moſt- of — 
cient, aſſurances being Feoffments with Warrayty; and 
leaſes alone would not take away Entries, but with Wa 
ranty would 3 and there ts little ot uſes nom but what daß 
the poſſeſſion annextco them; though the uſes {pzing up 2 
are downed b the poſſeſſion „by executing the uſe : Was 
ranty bars right both of. Entry and Action, and elſe ont 
would be put to Rebut, it he on whom the Carrarity deſcend 
might by Entry avold the . 5 Infants indeed may en nt er; 
but 1 Co. Archen Caſe there, is that reſpec to the 
Matranties binding: Men of fra age, as well where thers 
can 9 APA there (s: and 1 Co. 140. in * 
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of the new Patent; 
by grant of the Archbithop 1 
— oy Dudum 57 is 


general wan ö 
but the latter 
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hav ft would not luffice, de ha 
by the exception its | 
not have it as he had it, but being « que modo, {ti our 
hands, whether he bad it as appendant 02 in groſs, it Res 
well paſs, fo; in disjunctivis ſufficie, f any part be true, & per 
totam Curiaw Judgment ta the Defendant. But had it been 
quocunque modo ſeiſed into our hands, it would not make 
it good, fo2 that is not His title as here it is. 


Lloyd and Jones. Pj 5 
January 27. 
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Ota. Jt was Cald_ now to depend in the Gand (5 
Seſſions, that anciently if B. made Feoffment in fee nenn. 

to the ule of the Feoffee reſerving Rent, pzoviſo, that if the 

Rent were arreat, and no ſufficient Diſtreſs, that then the 

Feoffo2 might re-enter z and fo2 Rent arrear the Feoffo2 . 
N OUR Quere if he may. Dr. & St. 15. & 74, 2 Leonard 

7 pl. 8. Diſtres Bt. 43. (Sen. 42. Feoftments Firzh, 26. 


Armſtrong and Gold againſt Cornwall 
| & alios. ; 


T NCoverant to pap 12061. on pocurenient of par von fo} . ; 
Blundell, ho kill'd the Load Taffe in Ireland: the Conditions 

of the Articles was that if B. were acquited o; —— 

e 
an enalty 00 d in nds 
of $ir Jop Frederick. Ke. Am Napedthat Common Bail 
may be accepted, this being an odious contras to be diſcoun- 
tenanced, which the Colift — as to the acquital, bein 4 
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in effect to ſtifle Evidence, and imbꝛace Jury, but as tog 
pardon Kone, it might be ieſs fſlegal ; but here is no parka 
of the 'offence within the intent of” the Articles, but au 
patdon ot the penalty of Convinion, and an appeatanc 
was op granted. e 0 * 
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OOmęrs Ce, Wet 
14 Car. 2. Erro above two Terms was diſallowed, am 
the ozder of the Lords is only. of all cauſes there depending 
and this Ultit of Erro: was Cette 30. of November, d 
was after the P2ozogation 3 but by Sanders this ignolongert 
time than Erroz in Trivity-term, returnable in Mich. ad prox- 
mum Parliamentum alone will not lie, but renfhm. aur 13. 
ts befoze Eaſter- term, ſo well enough. Hales Chief Juſtic 
laid the ower of the Lozds concerned not this Caſe, but en 
general P2owgation it was once declared, that Tri be 
Erroꝛ returned and recowed there were not continued, 6 
otherwiſe now in that Caſe; but here is no return made atall 
no? reco2d there, and were the Writ of Ertoz Teſte, thi 
Term it would voubtleſs be a Superſedeas, but the intern 
ning Term makes the delay; foz had the Pzozogation ben 
fo2 a year, the CUrit of Erro2 muſt be allowed equally i 
both: Allo this is no demand of Superſedeas of Executi0 
gone out, but a pzaper of Execution, which the Court do 
not hinder, and vo conceive it is no Scperſedeas 3 and wet 
this demanded, the Court would ſo anſwer that it ſhould be 
granted 82 not; but its not pꝛoper fo2 them to award Exec 
tion, but to leave the party to take it as by Law: and In 
Limry* and Laughans Caſe the Crit was Teſte 10 Noven 
ber Retorn. 1 Die Novemb. proximum - faturum, which 
EE ra e 
becauſe if tt were intended the November 12 . ft ww 
_ no$uperſedeas 5 albeit the Mitritur was entre the fame Tan 
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We ae froud;-6s fl, a ſhould hae been Wit 
1115 ts eperpparticular:Juvgment, ed non allocarny, 


8 95 1 welt eyough, en ee 
dats 117 Ao ürtB uitta is ſat lade much tht 
ſuch a pare 20-1 — and then the — 
anſwer diſtincip to all, and ſo was Norton and Haryy ; and 
Debt, Fnzh. 7, and the Cafe” dt S. und Dee. Lune 
by Hales Chief Juſtice was after reverſed 2 Frr0, becaul 
the Plaintif relicha rerificatiohenE. kraud as tu ons Jilbyiue 

1255 | Ae fourtd kat him! 4 to anotherz” but 
ac d genpral meter be foundl 
A whether be 


N Mandamus to admit the Church ⸗ warden of Lina 
choſen by cuſtom time out ol mind, and toSwear hun, 
which is but fo2 greater obligationofhim in the he Arth 
10 rj returns he had den too, and that it did nat cooltare 
to him, that there was any ſuch cuſtom, ann 
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is ill, not being poſitive that there is no ſach cuſtom; 
fo action upon the Caſe be fot falſe return; 
reſtitution was awarded, Ni, becauſe he might erettile 
Office on the Election without Dath, 


Barnardiſton and Seam. Ante. 


am the Dta- 

cop So Fur hr goed 4. — give only penalties at 
the ſuft of the King, but take no notfre of any damage to 
the party until the Statute 23 H. 6, Cap. 15. which erpꝛel⸗ 
Ip takes notice no remedy was to the party at Common- 
Law 3 and as on lols of p2eſentation no acton lap, beranſe 
he could not male gain of the pzeſentation, co. here. there 
was no gainkul intereſt, but all ages bave till now reiter 
ſatisfied with the penalties of the Statute. 2. 9s to the man. 
ner the being hindzed to ſit in the Þouſe of Commons is no 
Joſs 3 and the being put to great erpenſe in making it ap- 
pear to the Parliament that he was dulp elected, ig but to habe 
— here ko ſuit in another Court, nd the Commons! are 

oper Judges of the damages and costs; any may gfhe thent 
— 2 as they think fit 3 and if no Anion lie fo2 mafnioſe, At- 
ing at Common-Law, as was adjudgen rm. 1660. Dawſon 
and Read, ſed Curia Contra; that it wat avſudged it would 
lie; but after reverſed fo? other vefeirs in Exchequer-Chamber. 
And by Hales Chief Juſtice Action/upott'the Tale in the Ex. 
chequer fo2 mahiioſe, fuini him without cauſe | 

to the intent to old him te Ball, was avjtidgey to 
lie „ and affirmed in the Exchequiet- chamber: and ſo was 
Swayns Cale, but by Weſton, though the acklon 
Leth fox falſe return in C. B. per quod he was there fozced to 
artet him de novo, and put him to expence there; pet this 
Court takes notice C. B. can tax no damages Sms 
turn, but che Parlament may. Alo tes imp 
turn chould bs ea intemidne, to depxive- Vas oy 
"becauſe dad the Low Hunci ower been retn 1 
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there can be no Evidence ot intention: Alſo the Comme 
might have enfo2ced the amendment of the return, and mays 
it ſingly ; 02 might have fined the Sheriff £02 the doubleneſs, 
as well as to queſtion it as doubtful ; and tif the Þaule o 
Commons have not given the quicker way, this Court can- 
not ſupply their default. 1 Roll. 573. Damages fo; long ich. 
pꝛiſonment, on Appeal are not recoverable, becauſe the Court 
might have given them.Levins excepted to the declaration, that 
its not ſufficiently ſhewed the Plaintiff was elected vin. that the 
precedent Knight was dead, but only ut Dominus Rex accept 
recitedin the Wrtt 3 ſed non allocatur.unleſs the famet Knight 
were averred alive, and when he died. 2. The{Urit is to Elec 
at the next County, and make due Pꝛoclamation; and its 
ſaid Pzoclamation and Eledion were the ſame day, and-the 
P2ociamation ſhould be precedent faz notice of the Country, 
Sanders, The Sheriff is not bound to determine the Law, but 
only the Fact as a Piniſter ; and it was difficult to li 
ther the Plaintiff Elected wexe by the majoz part of the Free 
holders, oz the Loꝛd H. Elected by the majoꝛ part ofthe Coun 
ty, but per Curiam being deceprive, all that ig out of deen 
being only Evidence, Hales Chef Juſtice, Padit not been 
fo2 the Statue 23 H. 6. which gives 100 l. to the party whe 


val between the retu 
liament. Scrogs, The d 
but what the 
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adjornatur. 


Carpenter and Andrews. 


IL Acton upon the Caſe reciting the Statute 19 Car. 2. (103) 
Cap. 3. 5. 12. of building, and that he chou bum four 10 
Stozies and no higher, and that matter'of hat che! Deferane 


ſtopt 
be a building bigber than 
being incertain how many — 2 
dz whether 2 erer ho ng refereed 


Armorer and hoy tink on . 


Evins extepted on 3 Cr. 101. & t Roll. 793. pl. 1 · at Dow- 
er by: Plaine in Lyn Geundam cite th, 111 De dee 

houle whereof Dower is vemanded, is not ſaid ub lug urch 

* & per at, both are fatal —— and 4 ſhould be 


Judgment reverſed, Niſi. 
Ree and Barns. ty 
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collg, it being fo2 ſo great a penalty, albett remedy remaing 
on the Charter-pary. | 


Briſcoe againſt Richardſon. 


(16) Ebt on Obligation to the Plaintiff Vicecomes Comitat. 
— D not ſaying ot what County. 2.Jt was to appear and 

(wer, which on Mildmay and Caſce Caſe was held ll, being in 
tended generally to.ayſwer any Action, and the Tritwas of 
Treſpals. Hales Chief Juſtice, . This being on Crit vireces 
to the Sheriff of Cumberland, and the Obligation by R. and 
S. of Carliſle, in the County of Cumberland, it nitft be p 
ſumed it was to the Sheriff ot that County, no other be 
named. 2. To anſwer is well enough, 2 Cr. 286. but the par- 


ties agreed to appear and pay coſts, and amerciaments, and 
pleaded in chief.  ' 


Norton againſt the Church-Wardens of | 
| Kenelworth. - fa 


only whither the Caſtle end of the Town,may preſcribe, 

diſcharged of the payment of rates to the pod; of the 
other part called the High-Town, & per Curiam, this is a 
votd preſcription againſt 43 Eliz. Cap. of the pooz, 


KT Starkic agdinfi Hart. Friday, January 29, 1 


(18) LEX motione Sir William Scrogs againſt putting off 
EE _ it was laid by Hales Chief Juiſice, and Wild, that Cris 

would not lie a common Carrier, but an action ups 
the Cale on the Common cuſtom, and being ffolen o2 
awap by a cheat is no Converſion; but Evidence muſt be '0l 
ſome act ot his own, fo2 his bare delivery over by a token 
is no Converſion 3 but Trover lieth againſt the Baller: WU 
.vemand after the Goods delivered over is noCon * 
Cartier, but it was ſaid by Twiſden Jufffce, and affirmed byfl 
Bar as common in Circtitts to have Trover again 
Carrter, and ruled that the Tryal pzoceed. 


_ O. ſpecial Aerdi in Creſpaſs,the queſtion by benden was 
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dige 
Eweligs 


fea, Fine nl be reverſed — quo ad the Infant « 
Twiſden Anh Rain ford inclined-3 bete but Wii 
reverſal muſt de total on death. Et adjornatur. 


Hutchins and Thomas. 


Edt in London pon n B. R. 
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Peters and Prideux. Ante. 
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ſultation awarded, Nili. 
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ways held, Sed non allöctür' this'l try A tin. 
And Judgment fot the Plain tiff 


Dis FF 0 R071} 


Parnardiſton and Soam. Ante. Wedreſdg, 


ofelection: bu ng » be het 
being the moſt Pneipal, this "that is — a conſequent at 
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to follow it,; and the contrary. would. introduce. great: trans 
niente on the Sheriffs attoming to the ſucceſs of the Majo2 
voices in Parliament,. which may be but by one; 3 Ed. 3. 18. 
Stanf. Coron. 153. 4 luſt. 1. fhetever related to Parliament 
zoug Ba r Maney 


no Inkoꝛmation lap. 
88 db 


: * 
no; "notice taken of any remedy. at Common-Law.- 4. The 


damage is intire, as well fo; the erpence: AN- 
the n 1 Cr. 30. it RY — | 
WIL ao Car. 2. was reverſed in Parliament,.. auſe what 
was done, there is not examinaþle here; yp eh 
ett amen 1a * * 


Nevills Caſe 
4 14 Car. 2. 
hmores ay ey Mx Bridgmans time 


and wherher of Foc 02 Latono action lies 8poln& bin 1 Co. 
14.2, ron a he Scatue in ape | op yr ron 


the Tale is ns moze tak away by examination in Parita- 
ment; then the remedp on the Dtatute 23 8. 6. fox. by. this 
means atute ſhould be ſubmitted to the Comons Paule, 
and what is debated in the Parliament cannot be queffſonev 
out; this return is made into the Chancery, andthe aaion is not 
brought fo2 a double return, but fo2 a tiokable falſity in 
on both ſides,and neither true: 1 IOC Ke 
not in Regiſter, but ariſe on every | of traum that 
cannot be pzovided againff, andhere-the is but innuce⸗ 
ment to the damage, and no action lieth fox the damage _ 

r, 


: Hl 20 Car-JE BR. 


Pr. Harris cs was rellen to the Dolce I. be 
lament Ban to) Oxford, whoruin lt wan ity I Ny 
Alon upon the Caſe lap - hare dog iq faite K 


met concern re 
\Snton pon the '@ Aire 


— 187. pl. _ 
of Peace fo? ma 
juſt accuſation, ans che fallity and aus 
found by the Gertid. Dwiſden Lale Be 
2 Rene Return, whete: the 
upon the Cats a tae F vr by this - 
was no remedy any elſe. Hale che dau fan hn we 
" nothing here rot t what is done in the poue * 
5 3 5 * 
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—— » but lar nothing of the — 10 


72 


. "$4 + WE 

* Gin — be Ca 
ev — hap HW 
* im any oy | n 
7 . ' 


they have e 0} not, and the ts my 1.6 a 

ther the'party have 5 — auer = wel 
tion of Sheriffs exclude not the pardiep x ad 
4 doth wot anticipate; bat ee 


us ſulfici ent temedp. may 
there was none - *. 


D Le Ty 2 | How ew Stk 


(34) —— Andrew Four whereinthe ; 
was a leit dp John Crook ( de in fee) er, 
to A. F. after wich 'Bargain and Sale ko} @ pt and 


Releaſe 


ded ſhall not 


as 2 Cr. 643. 
ule, 
Hi 
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Pr. Harris — mas relloyed to the Dice of + 0 
llament Ban (07 Ouford, whore it 1a 8 Adam by 


juſt — ip. and 

found by the Gern. Twiſta Malfice 
fo? Conſpiracy 02 kant Return, i 

the 'hath 


upon the Caſe wo falſe Return; but by. 
was no remedy any 1 | 
m nothing here c X 


peffenger war | Urs 
— of . and Mit another name ingray 6 
ns: bun eden 1s the ſame Cute, all the mattes being he 
tranſacted defoze fitting: und in C. B. they will 2 
Seen fo? ne Retire and pet Action upon the =? eh 


ſel: and he that 

E — 

it be na DE 
Truftit om 
man. — 2 Kee. is, 4a 
they have Fes 6 o not, and the 

ther the natty hade damages w nüt; 


tlen of Sheriffs exclude not the” 
this aaton vorh not. 


of the Parlament. WII 


us ſulficient remedy, is- 
that there was none at 


Releaſe 


that the Berger is weought t | 

Leaſede novo, and not by corel the 

11. Blychs Caſe is expꝛeſt, and by this ai 
admits n uſe may ariſe out ot the 

ſo as to the Sentute that ſaves his foꝛmer 
ſtanding his lein to anotchers uſe; , that ſaves no 
what might be loſt dy his ſeiſin to an 

not ſave the Leaſe in queſtions fo} Andrew 


acceptance of a new Leaſe, 

the Releaſe is:mave, and it ſhall''not be rebivi 

leaſe, though 2 tondeyance as 
n nfs 


— 
the aſſurance ; but it Rem Choe. were granted 
leſſee, 02 an under Leaſe by: him, befoze — 

hath no remedp dut in 


#2 4 5 
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* * 


querela it was removed into the Bayozs Court, and the At- 
tomies there refuſed. all to ad ; but on complaint to the Re- 
tower Howe), Juvg there, he alligned one Rawlins, who ſince 
Viner was made Low Wapyo, he being ſecurity foz the debt, 
refuſed after his Fee received to act farther 3 & per Curiam 
he ought to be foze-Judged, the Court there: And though this 
Court may make Attozntes in fnferio2 Courts, yet not in 
London, by reaſon of their cuſtom, foz only fonr excluſive of 
all others, which is confirmed by Parliament: noi can ther 
be any Procedendo, -becauſe here is no Bail in B. R. not till 
a Mandamus lie fo every Defendant in them, in not giving 
Judgment, and they only referred it to the Kecopder again 
to (ee Juſtice done. 


Loddington ad Draper. 


Olby pzaped a Pzobibition to the Pzerogative in ſult (36) 
23... 
at Li on the upon an allegat a 
one York was bebtoz to Wilſon the Inteitate, and reſident 
in London, and ſo bona notabilia ; againſt which the Plaintiff 
allevgeth that the Dblſgee and the Obligation were in Lin- 
coln, and ſuggeſts refuſal of that Allegation; & per Ouriam 
making Dath of the refuſal of that Allegation, a Pꝛahibitton 
awarded; but if they admit the Allegation, this being a con- 
teſt between the Spiritual Jurisdictiong, though the tntereſt be 
Tempozal, no P2ohibition thould be. 438 pl. 10. 
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derata caſtigatione in the 


of her ectravagance 3 "which the Court agreed, 
ſhe being not an an Appyentice, Sec. bat after the parties were 
recontiled, and alt diſcharged.” ' $70 
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Marſhal and Ray. Ante. Friday, February 5. 


38 Rta of Judgment in the Court of the Dean and 
1 : — of Land, in Aſſumptit in Tork, infra 1 
pay fa2 Lands in D. in the County at large, and the Uiſh is 
de Balliva libertatis ; which by Fi * is Ar tary by 24 Jac. Gn. 
ſed aon allocatur, the Caſe of 
being on ſearch of Piecevents reverſed, — by tutom 
held, and (o here; but the Court agreed 21 Jac. Cap. 
did extend to inferio2 Courts, & any of the us had been 
right named. 


Emerton and Viner. 


N Pluries Habeas Corpus fo the Body of Miſtriſg 
| Hyde, d Haute yea the — — hr 


(93) 
Impriſonment. 


1 
thug every. exception would: be, amended ; alla the Retutu 
is be rom Terra pron Bree ſupp 1 0 


cn aud Collingwood. Ante. 


(40) N Aſſumpſit by the Daughter to pay Parih-Charges, in 
are, conſideration the Biſhop would Ablolve her Mother, who 
= Excommunicated -fo2 not. paping a Parich rate to the 
urch. * * excepted -_ the confideration A. in- 


wers Hat, = 


72 105 


fo2 the Son: and here it appeared the Plaintiffs were Church 
CUardens, and ſo continued, they had an intereſt in the Tax, 
but 
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"© "S089 
:* AE 
» ©" EN 


„* „ le ——— hs ; 
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but nuper Guardiani might be — 1 20 Pears befoze o2 af- 
ter, and Cervict aids not, the 
been e = Jury 


ft be not n i hey " ere e .v 17 mw K en 
viffe nt, 5 1 23 Pas % 


© 8 


i 9g.an offceen o betiveene p 
= = ka Do of 
e e no $6 Rete 
ther 3 79 5 — 45 wong to. Abſolve 
, and (0 ange bit er 


Defendant been fad an Inhabitant, this goon 
conſideration, becauſe thereby he is eafed in the Tar to the 3 
Church, but aived by Cterdict; ado Churt agreed: and Y 
Judgment fg We. Al, zer 0 | | 4Y 


— 

* 1 * 

» > Fs 1 & * | f 
: s 


t ee e 


Burder 4 and Thiele Ante. 2 at —9 


Evins excepted in arreſt of the ſecond Judgment, in ac: 
count againſt a Merchant, as receptor. diverſorum 4 
norum & catalloruim, deraule tt ſhould be as Ballivus, where. 
in he muſt . have, Charges; ſed non allocatur, this ſhouty 
have been before ae, a2 on ta ne i cer @ | 
d, | Call. Kecount as 
babe; and this being after 
6 es (Sue ker lates 


; 5 


"Hil. 26 Cer. IL B. R. Vol II 


Marſhal and Ray. Ante. Friday, February 5. 


8 Rro2 of Judgment in the Court of the Dean and 
lia Fe — of . in Aſſumpfit in York, infra . — 
pay fo2 Lands in D. in the County at large, and the Giln ig 
de Balliva libertatis 3 Which by Finch is aiped by 21 Jac. Cap. 
ſed aon allocatur, the Caſe of Ouſebridge. 
being on ſearch of Precedents reverſed, though by cuſtom 
held, and lo here; but the Court agreed 21 Jac. Cap. 
did extend to inferioz2 Courts, if any of the vills had been 


right named. | 


Emerton and Viner. 


(93) N Pluries Habeas Corpus fo the Body of MPiſtriſs 
Impriſonment. () Hyde, Ro Parxied unto the Plaintiff; th" 
Returned that I empore receptions Brevis, na ther ſince | 

was not yetainey in his cuſtony 3 and after a rule to File & 
yeſterday, the Detendant prayed now to amen, fed non allo 

catur, thaugh it were onip alicujus fe hujus brevis, becauſe 

thus every. exception, wand be; amended ;: alls the Return 

18 £quivocal, nal, tema praut in Breve ſapponitur. ln 


3 | J Ra 
Courteis and Collingwood. Ante. 


(40) N Aſſumpſit by the Daughter to pay Pariſh⸗ Charges, in 
Ane conſideration the Biſhop would Abſolve her Mother, who 
was Excommunicated -fo2 not. payiug.a Pariſh-rate to the 
Church. Mr. Attozny excepted that the conſideration is in- 
ſyflicient as ta the Plainti who: kove na mihi, but I 

meg drangers that axe-no parties t the Euntrac, the 
Debt Br. 79, eng ot Nonmog : and Rippen, an Diſhbon 1 
Dapahby,, Hill. 24 Car. 1. E00, . . Conſideration that 
the, Executa would: transfer; Gaops; to J. S. the. Defendant 
Lale Gade the Exeeutod mas beid goods. betauſe the 
* n 8. and he conterned thert 
in z bat agreed ik J. S. had no aht, but wert aunear ſtran get, 
he £ould not (ue, Hill. 1654. Rot, 7a. in canfideration:J]. 5: 
ſurrendzed , the Defendant wound pan tor the Son f J. S. 
which was held good, becauſe the Father is bound to pꝛobide 
fo2 the Son: and here it appeared the Plaintiffs were Church- 
Wardens, and (0 continued, they had an intereſt in the wats 
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but nuper Guardiani migbt be as well 20 Pears befoze oz af- 

ter, and Uernvict aids n matter han . 1 
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3 53 . to . K the p20 til A 0 3 
is us an agreement between all pertoni Fl z 2 
intended a benefit to the cer thi 1 | -3 


ers ec 17 bad the 
Defendant been ſaid an Jnhabitant, this would 2 a goon 

conſideration, — he is eaſed in the Tar to the 
Church, but alded by U en Court agreed: and 
ae: fo. the Wann 1 75 


j : 1 
da ned w; 147 5 en 1 
Burdet n Thielke Ante e e A 


Evins excepted in arreſt of the ſecond Judgment, in ac⸗ 
count againſt - a Merchant, as receptor. diverſorum alt! 12 
norum & catalloroth, derauſe ft ſhould be as Ballivus, where. 


in he muſt have Charges; ſed non allocatur, this ſhould 
habe been befoze Auvito29, o2 on pita. ne a receptor, 02 

s in ok Account as 
bande; and 


| being after 
benen 


1 it, fomes k08 lates 


1 "Wa IL BR. | — 


" Rumfey" nd Wins” Ante. 


\ Aunders faſted that the lets accepting. a'Fitte mad 
n not 2 n but ſopning wit bunt m is 
ment. of bis. Eftate- f Mae n e; 
r G. Browns Caſe, render WM 
0 2225 n Ae ad Keleyea ge 
fo} 21 2 er., __ Crokeran yes 14 
queftfoned ppether this Leaſe de 1 ath 
the Wiife 5- but dere he, fs founy 1(bing :. but if the Teuant 
fo: lite levyaFine to hf og ny fo Uke, Its a Corteiti 
of both their Eſtateg? but here the Wife hath a Fee, and 
the Term under her be not fozfeited by 11 H. 2. it 
foxfeited at Common-faw by her Fine to the Tenant 
9) Pears, Come ceo, t ber Reverſion AN 1 
the Court agreed. . was found the Defendant, 
; tefſee, that 2 To. oe foxmerly the Cite of W 
liams, and a og a fine to ſttangers3-whic [is fa} 
HW 8 2 then its tie loſer to hip. dee 
* | fo} he Pitt Vas Mainly 
nen 
" Eellan 40 Abe cos 
an) Rroz of e in Dower m C. B. bert the u 
Infant. 


nant appeared by Attomp, and Judgment by default was 
afligned that the Tenant was an Jnfant, and ſhould be bya 
** & per Curiam aa 


Talbor and Wrigh 


Tooms 


1 — n LT 
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k Tang une Ante. 


"itt would be otherwiſe , and at the — 
election to pay oz foxfeitz but here perhaps the dello dad no 
Title, . F ſhould ng 
On 2 


at i 5 King, Saturday, FIR 6. 


the leſſee of Smirh; the lefſee being (4 
— Lun an- Akan. Withem d the Defen. Amen. 
dant pzaped-=yule fox coſts againſt the Infant, in whoſe right 
the Father ſusd z but he: having no Aﬀets bp viſcent, no2 the 
Attamy any ops in fauit-by naming'the lefſee =” gp — 
there being no timely motion fo2 an 'able Platntiff, the 
being above 50 l. the Executoz that had no Aﬀets . to 
pay Ten, the Court accepted it, And by Wild and Rainsford 
then may charge -Executozs, o; other than leloz with cofts, 
as in the "Duke of Richmond; Caſe, which Twiſden 
denied, N 1 remay lfeth now, as an actu- 
al we 


\ Boreman and Dic kins. 


JOlixphen piaped a Pyohibition to ſuit of the Plaintiff, (47) 
J njablran gt —.— TAC is a Lunatick, and 1dcor. 
jacor afigned by the Wincheſter, and pꝛoſits 
Sequeſtred in the hands of 11 Ehurch · Mardens, to main · 
tain ww Cure by the Church: — 3 and the Defendant 
— was alſo a Ly: 


Hilderſhatrt 


wt 
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Hilderſham, & alii, & Harriſon. Ante. 


Ewdigate on oe and Ev — ad. e 
ed befoze the TWrit of Covenant in Che 
payed the Fine here as there might be totally — 
by Wild Juſtice in Roe's Caſe, he that died was the Ei 
Son, that had nothing to do with the Land, and 
was totally Reverſt 3 but here they that died were partits 
Intereſted in the Realty : pet as Oats and Aylets Caſe, 
Stiles as Formedon of Erop which lier not, and of 
Meſſuage which is well, yet totally Reverſed, ' and this 
was pꝛayed by the Counſel , who being Ganter of a Rent 
when it was arrear accepted a Fine to Cozrobozatezand 
extinguiſht the arreas, having not diſtrained befoze 3 mt 
being pleaded in Replevin in bar thereof, was now 
be Reverſed 3 & per Curiam where the TUrtt is whollp = 
ted as the Covenant here is, it ſhall be totally Reverſed; but 
where the TUrit is good, and, no p2oper parties,'it:ſhull-be Re- 
verſed only quoad. But Twiſdev conceived Covenant no re. 
al Action, Alſo per Curiam un the Lady Baltinglaß Caſe 
if it be Reverſed, pet the atrears are gane, ani nüt 
reſtozed by Reverſal to be Recovered: op MPAA. bed, 
jornatur. Hale Chief Juſtice abſent; | 


Powel af — 1 24 ; ; 


mms 


EN motione Corbet fo) a Procedendv in debt ee two 
of three Executoꝛs; which by cuſtom in. London is gdodz 
& per Curiam it was granted, unleſs the Attozmy on the Ha- 
beas Corpus here will appear, fo2 all-thzee to pꝛevent m_ 
abatement on new declaration. "> 


Loddington and Draper. Ante. 433 pl 36. Mad 
February 8. 


Evins 3 againſt a Pwbibition, becauſe bona nots- 
Cccleſiaſtical Jurisviction 


Hamilton 
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Hamilton - againſt Gilby and Scrogs. Ante. 


N Treſpaſs O. pleaded fon Aſſault. Satjeant Scrogs (51) 
pleaded-pzivilevge , which per Curiam is hut a vulgat Er. Privitedee. 

r023 and notwithſtanving 10 Ed. 4. 5. ff he had paſviledge, 

pet in Treſpals, — * OLE 2 to ſome purpoles, 

its not allowable, 1 Cr ptvitevge, 15 & 53 & 

20 H. 6. 32. b. Cawdries Cate, —_— 6.29. & 14H. 4. 11. 

denied 3 3 H. 6. Sed adjornatur. Hale Chief Juſtice abſent. 

434 pl. 58. 


Barnardiſton and Scam. Ante. 
TES late they had conftlted all the Judges of En- (32 


gland, und ünding dx grent diverſity of Opinlons, thep ß . 


would give ns JO  Adjornarut. 


damage: Erro? —— the ie t being not ſaid In- 


fra nozthe 3 & per Curiam'tts (ike the Cailor of — 
Caſe, 1 Cr. 570. " andhe V ire Facias, Præcept n 
laid per Cuviam enti ad lend, Ivgment Reberted. 
But Wild Justice, tu de nebet of 14 that Opintoyu, pet 
by teaſon ol themmeſtube of et its affented, 
| Morris and rann. 
Mbett agatntt'the Detendunt m nder fox arrears 
ol Rem charge artet ehe Ceſtui que vie, an Gt. „es! 


lary after Imparlance was pleaded' fit abatemmit; and agrre ed 
ll. 2. It being of Lands in 5 5 5 was brought in the next 
adjopninge County ;- whit by Wild-Jaftice may be well 
enough, being not on of R 79 3 10 by * ok the 
Statute, ut Coum 155 ng again bink 
in Remaimer, it 2 whether te were. a fufficie 

. againſt 


"Og of poſits, Et adjormatur. 


* 
1 


1 4 Hill. 26 Car. IL B. R. VIII 


againſt Penſor. 


[? Aſſumpſit infrats deliver China Oꝛenges in quadam Naye, 

not ſaſd Infra; which the Court doubted was ill. 2. Jt was 
to deliver to the Plaintiff o2 Aﬀſignees, and it was averrey 
they were not delivered to the Plaintiff only; fed non allocs 
tut, this being Erroz after Uerdic on non Aſſumpſit. 


Sucliff and Sunderland. Ante. 


Cire Facias upon a Judgment heretofoze had in Replevin; 

the Defendant avowed foz a Cow, to have a Return; 

the Defendant in the Sc. Fa. pleads fully Adminifited, & non 
habet alia bona, przter the Cow to return in Withernham; tg 
which the Plaintiff demurred 3 & per Curiam fully Admin(- 
ſtred were a good plea: but had ft been that non habet bo- 
na præter the Cow alone, it had been ill; but being præter the 
Cow to render in Withernham, the Court conceived now its 
well enough; and it miſt be intended the Executoz had 
pald to the value, and ſa had no. Alets ; in which Caſe ny 
Withernam can be Awarded : eſpecially there being no! avet- 
ment in the Decla that the Cow came to the hands of 


the Dekendant. Sed adjornatur. 


Baſtard and Stukely. Veduneſday. Feb. * 


Olixphen pzaped a Pꝛobibition to Exeter, on deviſe-of 
Reſid. bonorum to the two Executoꝝs, who —— 

the Will, and aſſented to the Legacy, and paid the f 
and after one of them died, whereby at Common lam the Le- 
gacy ſurvived 3 which: was ſuggeſted to be pleaded in the 
Spiritual Court, and refuſed, becauſe by the Spiritual Court 
the Legacy doth not ſurvive, but the moiety goeth to the w 
miniſtratoz of the deceaſt Executoz ; and without Aftidavit 
Pꝛohibition Awarded, Niſi. | | 


Dakins againſt Scrogs and Gilby. Ante. 439 pl. 41. 


Ffly excepted that the Pyiviledge is not ſaid by "Bill 02 
other manner, 2. This gion is ſopnt , 22 HH. 
6. 51. b. in Treſpaſs. Holt fo; the Defendant, that the ne- 


_ ceſſitp 


1 


was 
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teſſity of attendance in C. B. is as much the ground of a Sar. 
jcants paiviledge, Forteſcue 120. as any others. Hales Chief 
Juſtice, The queſt(on is not whether any may plead at C. B. 
beſide Sarjeants,. but whether a Sarjeant map be impleaded 
any where elſe ; and doubtele(s if this. Court affign him as 
Counſel he muſt plead here, and « Cr. was in an inke⸗ 
riour Court. 2. The piſviſedge in Chancery is not to be 
had in Chancery, betauſe ot dibiding the action; but in C. B. 
o2 B. R. a pʒiwutbged man and one not pxyvilevged/ may de 
joyned, and M. 1649. Sarjeant Jarmin was comumtted fo: 
not pleading in B. R. and Dugdale remembers Cheny Chi 
Juſtice ſald the like of a Sarjeant 3 and ancientiy Common 
pleas were as well in B. R. as C. B. but reverſed in Exche- 
quer, per Rolt. & per Curiam, g Reſpondeas Ouſter was 
awarded, | | 


Biddulfe and Harriſon. Thurſday, Ante. 
Februray 1 1. . 


Ease, Besten Writ of Covenant Teſte, s 
L. 22D Returnable in Hill. Term after, de Poſtea in 
Paſch. Conceſla & recordata. Hales Chief Juſffice ſajd this is 
uſed ouly of Fines, that are acknowledged at the end of: the 
pecevent Term; not to have a Term intermitted, but this 
is only a voitadle CUrtt, not voly, as in caſe of a Capias, 
Death of two Conuſees, Co- heirs 'of Goodier was in 
March Intermediate, and Newdigate pzapev Judgment to be 
totally reverſed, this Fine being pleaded in Bar of arrears 
befoze Harriſon, purchaſed ot Sir H. Goodier, Hales Cheit 
Juſtice ſaid diſtreſs ſince the Fine is avoided by the Fine 
Revert, but if the diftcefs were before the Fine it ffands, and 
all the arrears befoze the Fine by Reverſal ſet up again as 
to the Heirs of Goodier, which the Evurt agreed, præter 
Wild, whoheldthe arrears extint, and not revived no mote 
than fozfetture 3 but no rule till notice to Jennings Guardian 
of the Tenant in poſlefſion, an Jnfant. | 


Dominus Rex againſt Haſtings. 


. payed Prohibition to Lincola in ſuit by the Wi- (6 
dow of Proctor, o2 Regiſter, to fees, & per Curiam a Fee. 
Pyohibition was awarded. | 


Lil 


Barnard- 


— 


Le 
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(61) 


Barnardiſton and Soam. 


11d toꝛ the Plaintiff,on Dauſon and Reads Caſe, pyapey 
W Judgment becauſe el ſe here would be a failer of Juftice; 
This Judgment was reverſed lo; Erroz, Prins Animad. 16, ag in 
areal action Judgment ſhall be here, and Cerdic being mali- 
tioſe, and no damages in Parliament, it ought to be here, 
Rains ford fo2 the Defendant , this being Prime Impreſſionit 
and no one inſtance of action upon the Cale at Common. 
Law, fo2 a bad Return in Parliament, neither before 9 H. 
6. Cap. 7. no! ſince, and the Statutes p2ovide both fo2 the 
King and fo2 the party and the attempt in the Caſe of Ne- 
vil and Stroud, the Plaintiff could never get Judgment, 
though a man of Power, and followed it cloſe ; the Power 
to determin Returns is in the Parliament, becauſe men 
came unwillingly to it anciently, and therefoze Wages were 
pꝛovided; and if no remedy then but in Parliament, now 
the place is of mote value, its no reaſon the action 
ſhould lie: The Cale 1 Cr. 182. of Sir John Elliot was la- 
ble to the ſame objections, ko; the Þouſe of Commons. coup 
not give damages; yet the Judgment in B. R. was Reverſed 


in Parliament, becauſe matters ſpoke there is no where alle 


examinable. Luke againk King, No Judgment could be had, 
becauſe the offence and poſecution was in Parliament, and 
all the damage was in clearing his Election in the Pars 
ment, therefoze either the Parliament may repair o2 may p. 
vide fo2 it, - if it he an inconveniency, but there is no power 
in the Kings Courts;but upon a Returnin any other Courtthe 
action would lie, and though here the Return be into Chancery, 
yet when its tranſmitted into the Parliament, then its as 
much Parliamentary as if returned thither ab initio. Twiſ- 
den Juſtice fo? the ntiffz the Tdefendant bath admittedthe 
Jurisdiction by Iſſue, not Gutity. And 2. becauſe this agion 


is but fo2 the particular offence and damage; not the pub- 


lick, fo2 the deſign of malitious putting to charge, which is 
now found by Uerdict, & maleficium non remanere debeat 
Impunitum, wherefoze no oder being taken foz this in Patlia- 
ment, it muſt either remain unpuniſhed oz the action mul 
ite. 3. The Parliament give no coſts, but only Fine the She- 
riff fo2 his publick offence, whence came the erpeefſion that 
there was no ſufficient pꝛovioſin made by - thoſe Statutes. 
Nevils Caſe moves not, being upon Olivers Jnftrument 


there 
could never be Judgment. Hales Chief Juſtice fo? * 
5 tt 


CCT. DE: 


- © 


„„ 4 * 
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tiff clearly,.. and. ſai deliberation is no delay of Juſtice, but 
when its Makler, this Cauſe mult come dy Erro befozs 
the teſt. ot the Junges, it was no reaſon to deterr tiul next 
Term fo? adviſe of other Judges, becauſe 2 Jac. though Judg: 
ment was in the Erchequer-Chamber, pet being contra, the 
ATA oh 

and | x | . 

darliament to move again rbe 

udgment were £0 lead th 


1 nt, t 


kalle but a double Return, been barely 


fo) a double 
Return the act{on would have failed, which allthe reft agreed 
as ſpecial Uerdic, to ſave Jury from attaint z but the cauſe 
ok the aceton is the falſo, deceptive , and the intent to put the 
Plaintiff to charge; and that damage did accozdingly happen, 
and if theſe woꝛds be not made out in Evidence all-fails. 
Falſo, Js in Returning one, knowing the other to be eleged, 
Deceptive, not to ſatisſie any doubt, but to abuſe the Platntif 
contrary to his own knowledge. 3. Malicioſe, Not igno- 
rantly, but out ot ſpight, to put the Plaintiff to charge; any 
if any Circumſtances can be imagined to make this veno- 
mous, it muſt now be intended bythe Uerdia, and nothing 
ze clear than Indicment of ſuſpected Thief, not voing of 
which is Finable, yet falſo & malitioſe muſt be pzovev, which 
by pzobable cauſe may be excuſed, and here being none is the 
cauſe of action, 2. This being contrary to the Defendants 
Office 5 as a Yinſlter not as a Judge, the Plaintiff ought to 
bave remedy. the title Action of the e T8 ten 


- times as great as any other, pet 22 Ed. 4. the Abbe of 


St, Albons Caſe was the firſt ; the miſchief might be as great 
befoze, but not taken „ 1 and double Returns came — 
2 hu 


„ 
ä — 


(LEP 
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but of late time, therefoze acklons conſy nat be 
giſo not many finre have been fo? falle Returns; Pt. 


Bucklies cafe 3 & per Curiam, Judgment top the Platntiff, 


Stafford and Wredor Row. 


dball. Hits 
part-owner of a 


% 


Sedgwick, beau che Credirot had hne, pant blen 
old Sir John Lenthal, and Execution, ns veces 
later Opttifons de the Eterution 
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Sewers. 


(3) 


Arbitrement. 


Dominus Rex Ind Vachel. 
u Petunp of cum of Setvers, 8 


addarining af! 1 Ing the 
1 YE DS 


fo Action u * 3 con 
—_ — e Rn: 
juvice as well as 1 Stream; but the Pere a 


reimburſe the Expenditq, albeit thin be but of the ſame 
as the Decree of * dice; . 7090 Adjornatur, * 


Coats ie Pocock I wrd, 


JOlixpben prayed flop of Attachment ag nf the Delen⸗ 
dant fo2 not perfoꝛming an Award on reference at gc 
(13es 3 fed non allocatur, fot the Trial being hereby ee the 
party would be deluded if no Attachment ſhould be granten 
thereon ;. and albeit the matter was — and Cheeſe 
ſold by the Copartner foz-2 1 l. and ababe 4; | giden to one 
Copartner by the Arbitratoz unheard; pet per ith 
no ſubmiſſion-ought to be, 02 not tobe Cluſogy3:but on 1 
ing eee eee eee 


ot! fr? 8 


' Boulton and Cannamn, 7 hoſe Spa 22. 0 


. of Bent; te being 
ny H. 3 £71 12 ew 
1 any Caſebrook. IT 2 22 ti- 
net againſt the Erecuto! after 
Sy py nd ogg ry 


on to charge him as Executoz, oz 
4 28, b. by Horton 29, bp Norto 
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intermeddle in any part of the Eſtate he cannot refuſe the 
Term, no? other part of the Eſtate, and ſo it hath been ruled, 
which the Court granted; and the reaton gfche other 
perſonal Eſtate is the ſame, koꝛ the Obligation att up 
after the Legacy pald ; but this Uerdic being a | 
Rent was of greater value the Action lleth not in deber dc de- 
tinet, but only fo2 the value of the Rent Dr. & St. 
MWaver Br. and Wentworth Exetutoꝛs, the Exetcutos 
muſt hold lo long as be hath Allets, but he cannot plead this in 
bat; and therefore albeit the Action lieth in detinet 2 Cr. 346. pet 
not in debet. And by Hale Chlet Juſtice the Executoz cannot 
wave, and Lit. . 58. when he enters, if the Land is mae 
than the Rent , he is liable in debet & detinet ; but it the 
Rent be mote than the Land, he is chargeable only in deti- 
net, ff this be ſpetiallpy Averred, Entry oz not Entry, aver 
02 not IUaver, tender of ſurrender oznot, is not material, but 
only the value of the Aﬀets, and la ruled on my oli 
motion. 2. The ſirſt quarter ended in September, and the of- 
fer of Syrrenver and Waver is in October, when a new 
quart begun 3 which per Curiam may be well enough 
befoze any new Rent due; and the Court enclined ſtrongly fog 
the Defendant, by reaſon of the ſpecial Averment that the 
Rent was moze than the Tavern let, and if it were de- 
cated by the Defenvant, this may be replied by the Plaintiff; 
Sed Adjornatur, | | 


Husbands and Emmetton againſt Viner 
and Adams. - 
1 Court granted trial at the Bar in Ejecttheht, not 
tatione Maritagii with the Lady Hydes Daughter, it a , 
ing by Articles 9 June lat, 10 days after Viners Wives 
death, that there was a Marriage. And 2. Becauſe delay 
appeared to be in the Spiritual Court by not Adſolving per 
ſons pxtvp to Clandeſtine Parriage, quod teſtificandum in- 


ter Neighbor and Adams, and tried accopdingly , and 
cane damm for the Plaintif, &: a 


withſtanding the Suit in the Spiritual Court, pro JaGi- wars. 


— 
0 


. 
Fat 7. Cap. ide ſpecial rial Gerdt or 
Ale thereon, being only ad uſum of that 'Leaſy 
Court eee enen eee wht 
by the Plaintiff to enlarge the Term in Ejeument; 1 
Count refuſed after ruſe fo) Judgment, 
oy ir long Le ale, 

cars. 


Nicholas and Cotterel. Arie. 


NAaion upon the Statute 5 Elie. 

\ Liſing a Trade in Gloceſter 
the. Judgment of the Court. And Hale Chief 
would not lie here, being contra tu 21 Jac. ' 
which was veſigned foz eaſe of the People, it be! 

5 — if this Action o 

| nt (6 ſuable in the C and 

of ſuch diſting natures, if debt lieth not, 


m__— —_ no W 3 Ma 
th been agree 

Indictment ow, this Cour 1 

by him of the benefit of the Act made in dis favozs a 
the Court agreed, reap os OG and Bart 
Twiſden abſent, Adjornatur. 


LJ 1 
. 


Lewin and; Alcock. "Hip, Abs „ 


1 
1 


— 4 Gertue ol any Habeas r wy which the Defen- 


dant rejopned that this was on pzivate agreement; to which the 
Plaintiff demurred, becauſe it was not concluded to the 
Country; & per Curiam, there muſt be a compulſion thew- 
ed by Habeas Corpus to the Sheriff of Eſſex ; without which 
he cannot deliver him over to another Sheriff; and then _ 


an allowance upon the acc: un in the 
by the 


ity 


Miele 
riſd. 2. * 
depending, end 1 q primum 


Goods ; anp.the Court in { 
Sed Ajomatug . e 
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Lawyers. 


Saturday, April 24. 
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Mis dap pzoceeded 13 Sarjeants : Peck Crook | Pets. 
devine of the Inner- Temple: Calthorpe, hm Bar- 


wel and Stephens, of the Middle. Temple: Pedly, 
Stroud, of Linc) „ing: and Skipwnb, Shafto ah 


of 
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Hall and Johnſon. | Monday, April 28. 


* l » 


> terte 2 — | | bs 
is ill, being uncertain in every County, but the Plalntitt 
_ might have Releaſt damages as to that, but now its. 
too late. 
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A pleford againft Spencer. 7 3 — 
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ainſt Thomſon. Friday, 
April 30. 
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point, and they would not ſuffer it to be found ſpecially, abrt 
pꝛeſſed by the Plaintiff. . 


Talbot and Wright. Saturday, May i. 


(17) TN Action of Covenant Queritur de Defendente, not ſad 
ee in cuſtodia Mariſchalli, c. Bigland ercepted that in ano 
ther Term this is not amendable after demurrer z fed - 
Curiam Bail being ſince Filed right, it was amended, this 
being no part of the Declaration, and ſo reſolved in the 
caſeof Seaman and Dee, 


* 


- 


Dyves: and Edwards. 


E of Judgment in Yarmouth. ta deliver. out a the 
Defendants Ship Chiny Dꝛenges into - 

of the Plaintiff, not ſaid Infra ,- -:0,t0 t 

after Aerdi Judgment was D. 

non-delivery being the breach, it muſt de e 

were in the Ship, being mutual 

ſand, which cannot be, 1 


2 Nr 


How and Stile Ante. 255-5 35 450 


þE queſtion was i the lefſee fo; in Pears aeeopted 
T Leaſe and Releaſe, 22 bis Term 4 the 
argument. Hale Chet Tpke cied 
cited in Audlies caſe, A 
further aſſurance 
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-/ 37 ag 1117 2 


22 ans e 1 
an 10 1 1 


(at 
Rents, 


Lon Debt upon ee, and 
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Dyer 67. II Ed 6. r= r. 45. and was een peta 
ws if | any 


fendant in Guildhall, a 
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Crofs end Reading. Ame. 


: 328 ; 7 
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Warkhou \ 7 [ WF x . Ante. 40 3 BL. "Ty 
[ Ndebitat. againſt the 


to Jones 91 Letch. 41 f. 
vell as the ) 


it be ogreed and only continued 
traverſable; and where part i 


t Judica predic. no2- any 


he if d ve 5 


fo the Pain, Saurer 2 Cr. 625. $a 
Mercer : but wöert Aus 'is ti@Aftets'ulces, zhe fever 


X 


Teiribfer EY 


72% un u 530) ni 
W ee 9302 


* 


this | ainſt 3 4 3 | 


* 
*#+* „ 
P 
3 tw 


26 ) 
Copyhold, 


"ws 


E - os 4 


zS KY 


R. Attorny ya 
York, on Appear 
inthetime of 8 


Court granted a on ſuggeſting the tuſton fot 
Guardian of Dpiritualties to pzoceed, but they refuſey to : 
grant any Mandatory Wife. 5 


Elways and Clnextord ; 5 


(> 
Paten 4 


foxce the Plaintitf to verive title from the Crown. 3 but if long 
polleſſian hath gone accopdingly its ſuffictentto intend it, | C 
Bc. Lerch. on the firſt bꝛoaching this ton- : 
ceit, did obtain a Monſuit. ©! 47 upon ſuch lodging the 1 5 


A " . 
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the Defendant, becauſe the 
Ed. 6. Cap. 14. 


3 „ 4 


a 8 * 
% 14 7 


> fo: the Plan Alo per Curiam fn 11 Co. 78, 
n tale, and in Leonard, - ert and joba. 
ſon its held 1 Ed. 6. Cap. 14. aids want of Enrollment, and 
want ol conſirmatian by the Dean and Chapter. 


Lady Fitzwilliams and weſtby. Friday, 
May 7. 
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tation; and therefae- 

Statute _ 2. Rc 12. 
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Ihefendant rejopned, that Separalia Judicia art Bf kept 
oot by fraud 3 to which thejlaintiff demurren And Polyzpben 

4 1 Roll, 802. 5. 6. Croydon and Atway Rot. 721. 

one of the Judgments eng faulty, andthe plea intire, and 

becauſe the Jfſue on Aﬀets ultra was not tryed, Judgment 

was Reverſed in Erroz, becauſe it was not reaſon to charge 
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Pierce and James. 


— and Wild conteſved that a 
26) de un pleats has; the 
Puion again at his va 
*: wow Lenthal and Lenthal- 
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Judgment fo} the Plaintif Niſi. 


; 8 K 
7 1 & > $6I | 34484) anne 
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rew and Brally. Ante. 


decaule that is onip intident | 
/Aainsford Juſtice all is one. But 
ſent, Adjornatur. Boks 3 
ee againſt Kendal. 7, eſday, 


etinet on 


as Cumber and Walton, the Plain here ha 


i 


of his Suit, and ſo the difference is 

Plaintiff oz Defendant ; ſed Curia contra, 
Judgment de bogs Teſtatoris by reaſon of the De 
no2 de bonis propriis, becauſe in the detinet only; alla 


. 


the Court doubted both of this and the 
and of ſetting fozth Power 3 and Reſtitution, Niſi. 
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by Nagy 
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Barfoot and Freſwell and Picard. Friday, 
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Joyndef. 


20), foz now the Indenture it ſelf confirms the a 
and intent Precedent, though it be relative to 

in pays, when, its declared by Deed, its nom A « 
the Indenture; and Judgment fo? the Plaintif, 
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Abatement. 
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(„% J"Rrojof Judgment in C. B. 
Condition, and ſatisfie out of the wollts of the 0 
and avers breach, the mofits were 20 
. there was no clear mean n poſs, 
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them ; to which the Plaintiffdemurred, 
certain is name d Sc per Curiam this is ill. 1 2. 
Court inclined ſtrongliy that this is but a 
and ſo no ſufficient juſtification, becauſe 


thereon. 


c55) IN debt the Defendant pleads the Statute of 
Ukury, as 3 Cr. 245. reciting it to be. at che 
the 25th of April 17. Car. 2. and conti 
and £02rupt; contra form. Stat. prædict. ta 
demurred; & per Curiam by this particular: 
plea is ll, though it be a general Statute 3 but h ie 
cluſion been contra formam Statuti generally; it were ty 
enough 3 and Judgment eee Niſi. 15 
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00 general, as 1 Cr. y; ſed ugn | * 
general courſe being to declare ſo: and fo2 di bullding 
ts goon, Sc indebitatus, the reaſon is the ſame in both Caſes; 
the particulars lying in the Plaintiffs knowledge ; and Judg- 
ment fo2 the Plaintiff; & quantum habere meruit, is as good 
as quantum valerent in debit pro vino & mercimon' not ſaid 
vend. pet held good this being ſufficient to ſhew the 
rontrac on which the Action is grounded. 


Howard and_Withe, _ 
Evins on i Cr. Barker and Taylor, payed Judg- 
ment, the Uerdid finding there were clare media wm 
cua prout the Plaintiff alledges; ſed non allocatur, fo? this is 
no Iſſue on paiment, but on the clear p2ofits, as the Plaintiff 
d; and he hath alledged none, but only that there were 
media proficua ; and Judgment Reverſed on pꝛaper fo2 expei 
dition, ſeeing the Opinion of the Court. 
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ancient Gzants as in title 
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ary appear : 
ches is ſaid grantable time aut. of mind 
8 it: and 1 Cr. 
alker and Lambs Caſe, its ſaid not ſufficient that 
fice had been formerly granted, unlels de tempore 
ch muſt relate to time Jmmemoxial;z 
befoze, and this interpretation is enfozcey by Co. 
the Biſhop of Cheſter its ſatd -might grant nece 
foz one lite, with reaſonable Fee pro): concilio 


to yenominate grant ancient, ſo they ſtand on different. 
from thoſe of ancient Bilhopzicks. Anvthough 2 | 
Office of. Regiſter, this was a | 
Niginally, and hoxowed tomake up the new 
there is no tranſlation as of Moya ta the Abby} where: 
remains, oꝛ as Co. the Biſhop of Norwich Ca 
only is altered and not Coms, no peſtriptions' 
but the Cozpozation it ſelf here is viſſolved'z - 
mahe a new own as 2 krom Gemplers, 
of Wells Caſe 2 


. 
a0 


_”; 


* 


Trin. 25 C. II. B. R. 


Alo its found: the 1 an by — ces i 
thiee 1ives, and its not tound Me 10 who ts 
Allignee; and there can be no otcupant pot one. fo the 
ſpecial Uerdic is imperfect as to the Defendant: Pawlergy 
the Defendant, that unleſs it appeared Iſrael were — ad it 
ſhall be intended he 1s alive. . 2. There ia no differente be 
ttveen Gzantsof Ancient and ol Modern Biſhops, - there deing 
the ſame cauſe of both, there muſt be the ſame d; and 
its clear anctent Biſhops did not grant thus by aid of any 
preſcription no: need, as Dyer 114. the Chief Juſtices vg 
preſcive to make any Gant, but the Oꝛant is good by reaſon 
of ther Eſtates in the Office, which is as large as in the an- 
tient, ann Co. had the new Biſhops han no — o 
er than kde ancient, they would not grant püt own 
lives; but its plain they might grant koꝛ life of Gzantee, any 
the Statute 1 Eliz: Cap. 19. makes no is 
ancient and new foundations, but the reaſon of latter Book 
is only an ſich G:ants as were befoze 1 Eliz. and net on 
meſcription. 1. This is a goon Gant to the Defendant at 
Conumon-Law; and on 1 Eliz. 19. it hath been reſolved it 
all Gzants within the Purview, and not etcepted, ite vad 
againſt Duccefloz ; but as to neceflary Dffices they are within 
the general rules of all Laws implyed in this Statute, that 
Gꝛants ot all neceſſary Dffices ſhall bind the Ducceſſoz;- — 
that map be laid — that the Biſhops Office obligeth 
him todo, as to keep Eccleſiaſtical Courts as a mean to 
which a Regiſter is of neceſſity to rame Proceſs, 

a reward is necefſary, and the perſon that acts 
pleaſed ; ſome ofgreater value may be but fox 0 
others of lefſer value may be — chꝛee, in r 
ſuppiy the charge. of the 3 Fee: al 
—_— as 1 Cr. 535. where 


the Plaintiffs Title, and he muſt Entitle himſelf 
ſcription to grant if neceſſary. Hal 
plain, that befoze 1 Eliz. was no difference b 
ancient and new erected Biſhops, being a grant out 
eat which mp by contention of Dean af Chop 


9 
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be in Fee, and the pꝛelcription not materfal, 2. In grants 
by new Biſhops its the ſame; but the great matter is that 
I Eliz. doth not diſable grants ofDffice, not in Pernancy, but 
created by the Biſhop, but theſe have been reſtrained as detri- 
ment to the Succefſo2,ifnot neceſſary oꝛ granted fo? noreaſon- 
able time; andthe conſtruction ſince is that what was uſually 
granted befoze 1 Eliz. fo} one like ſhall be ſo ſtill of ſuch Dffices, 
and if in Reverſion, if uſual ſhall be (o ſtill, but if not uſually 
granted ſo before the Statute, they ſhall not be granted ſo now, 
ſo the meaſure of theſe necefſarp Offices was ad plurima, tothat 
which was done befoze. 3. The Uerdid finds that ſeparalibus 
temporibus, after Erection of the Biſhop they uled to grant, 
which is imperfect 3 kon if it were fo2 three lives oz fo2 two 
lives. and one in Reverſion, befoze 1 Eliz. it ſhall be ſo fill, 
and it not appearing how it was granted befoze 1 Eliz. which 
was matter of Evidence, it is uncertain; fo? if it were koz 
moſtſy bat fo2 one life befoze, it can be ko no moze nom: 
But 4. though in pleading like muſt be averred, yet it muſt 
be intended to continue in ſpecial Uerdic, which the Court 
agreed; and what wag done befoze 1 Eliz. is the true mea- 
ſure of what is to be done ſince ; but being found that ſe⸗ 
paralibus temporibus, ſince Erection by H. 8. the 
have granted fo2 thee lives , this may be intenved as well 
to be befoze 1 Eliz. as ſince 5 this being parcel of the Juriſ- 
dicton of Salisbury, there can be no Succeſſoz, beranſe the 
Coppozation and Effate is new, though were the Office in 
queſtion found to be parcel quoad hoc, he might be Succeſl- 
(oz, but ik always ſince 1 Eliz. it were granted foz thee lives, 
and no grant contrary 3 its Evivence the Gzant was co be- 
foze, and yet the fact being that befoze 1 Eliz tt was granted 
to two Conjunctim & Divifim, that expounds ſeparalibus 
temporibus, and will not warrant a ſubſequent Gant fo2 thzes 
i\ves. Et adjornatur. 


Baxter and Dowdfwell. Paſch. 27 Car. II. 


Rot. 1052. Re © has dS. 499. 


* 
> 


Tv poynt of a ſpecial Uerdict was if the Heir of a ſpectal 4 *—— 
Occupant ſhall inherit by cuſtom of Bozough Engltth. **" 
And by Hales Chief Juſtice ſuch Peir is in by dilcent, and his 
Grant over ſhall bind his Þeir 3 its a Freehold diſcendible 
where he ſhall not have Age; noz will dilcent thereof take 
away Entrp, being no Eſtate 5 * but the mn 
_ p 2 Ss : , 


—&—C—— — 
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as Eſtate Tail , which Wild, befoze whom the ſpecial Uer- 
dia was found, agreed : So Rainsford, ſo Lands in Tait pur 
auter vy, whether to Bales 02 Females, who are in by difcent 
Twiſden Contra, that the Þetr is in by limitation; but being 
Low Cooks opinion he would not oppoſe it. Adjornarur. 


Web and Bachellor. Trin. 26 ,Car. II. 
Rot. 904. 


41 1 | ' 
w_ Reſpaſs of taking two Hazes, the Defendant juſtifien 
under Sutvepoꝛs of the ap, fo? diſtreſs fa te- 
veral defaults of Team, on 2 & 3 Ph. and Mar. Cap. 8. 5. 

ſpecial! verdia fits the Plaintiff in Holy Oꝛders, and that 

the Defendahits ſo diffratn as alledged without notice to the 
Plaintiff of their Nlarrant, oꝛ of his defaults,8:c.22 Car. 2.Cap, 

12. und whether 1. A perſon be piivitevged from this Stature, 
was the queſtion. They ſhall not pay Coll, Pavage, &c. 

2 Inſt. 4. And 2. the Parſon of the Parith is not within che 
general wozds of the Statutes, and the keeping of a Team, 

3. Unleſs a man have a Plough-Land is wfthin the Sta- 

tutes, but not keeping Coach-hozſe. 4. The not having 

notice no2 ſummon to ercuſe himſelf befoze Juſtice, but per 
Cutiam, its time enough to thew caule now. Sroud lo; 

the Defendant, that perſon is not exempt in _rhfs cafe, no 
moze than Dr. Rawleighs caſe 1652 to be exempted from 
(latch and Ward ; which was ruled, he was not pyivitedged. 
And by Hales Fhtef Juſtice, Parſon is not exempted from 
any nety charge fo2 tepairing high ways: And by Hyde Chief 

Juſtice P. 5 Car. 1. in his Repozts, there is no difference be- 

tween Clergy and Laity in Afeſſe koꝛ poo? maimed Souldiers 

N B. R. but the Dean and Chapter, and Glebe muſt pay; any 

ſo reſolved by all the Judges of England then, and ſo agreed 

by all the Judges now, being fo2 Conſtable Rates, and thelike, 

Nt kt and the Parſon” of Buſhan in was conviced on this 
very Statute of Ph. and Mar. fo; not fending his Cart about 

: 40 Pears ſince, and ſo the Court conceived here, and 1 Cr. 
* 395. was on other reaſons that the Conſtable is not ercuſed 
5 by Calartant 3 ko; here as in Caſe of the Barſhalſey; the Of- 
x ficer is not ta be puniſhed tm executing Pzoceſs frregularly 
| atvarvev by Jullice of the Peace, the matter being within 
their Jurfsdiction, though the Court where they poceed In- 
verſo ordine tuft! quaſh their proceedings, but as 14 H. 8. 16. 
will not puntſh the Officer, and in C. B. it hath been . — 
olve 


Vol lll. n 
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ſolbed. 
only. 


Et adjornatur, as to this point of the Warrant 


Mayo and Coombs. Paſch. 26 Car. II. 
Rot. 399. | 


J q Eſectmentof Pouſes London by Special Uerdic, the ... 
Pusband was found Tenant fot life, Remainder to Feme 
in Fee, the husband goes beyond Sea, Feme by Deed Enrolled 
in the Huſtings, ſeals to the Defendant, after which the Þug- 
band returns and enters one houſe in name ok both: the Dta- 
tute 19. Car. 2. Cap. ok rebuſiding is found, but that 
the Defendant had notice befoze builving of the Plaintiffs 
lefſozs title. And by Sanders the Entey, and not agreeing to 
the Fine by the Feme, avolds it; & per Curiam, the Þugband 
doing an ac, that alters the preſumption, that ſhe was a Feme 
Sole, andvoids the Fine ashis appearance barely to a Sc. Fa. 
Judgment fo2 the Plaintiff, Niſi. 


Motteram and Jolly. Hill. 26 & 27 
Car. II. Rot. 988. 


Ovenant on two Deeds of konner pusband vf the De- (237 
fendants Alike, to cutt twelve of the beſt Trees, where⸗ n ben. 

by the Plaintiff hath Election, and Beach is aſſigned, that 

before the time the Defenvant cut down fome of the Trees, 

the Defendant. ſaith there were ſufficient ſtanding 3 to which 

the Plaintiff demurred upon Yelverton - Reyny and 

Alexander. Sanders fo the Detendant, by this reſervation of 

twelve of the beſt Trees the leflee ſhall not be prevented of 

his Þouſeboot 3 and what is bett, as in Pertot is in the Ptatn- 

tiffs choice; pet per Curiam the Defendant is bound tfll 

choice made not to cut any, as on Covenant not to cut 

any Treegvuring the Term, 02 exception of Trees, the Lefſee 

cannot take Boots, mieſs other Covenants allow them. 

Aud Judgment fo2 the Defendant, Nit. 
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(or) 
Aſlumpfhic, 


( 11) 


Covenant. 


(12 
Ireland, 


Trin. 27 Gar. II BR. Voellll, 


Andrews and Uxor againſt Rouſe. Monday, 
June 7. 


Nconſideration the Plaintiffs Wife would help the Defen. 
dant to the diſcovery of the debts and Eſtate of Sam. Rouſe, 

who was in debt 16 l. to the Feme dum Sola, and died Jnteſtate, 
the Defendant pzomiſed,and its not ſaid John the Dekendant is 
Adminiſtratoz. So by Symſon in arreſt of Judgment there is 
no conſideration fo this Aſſumpſit to pay the debt: which Hales 
Chief Juſtice agreed, and that it ſhould be at leaſt that 
the Defendant intended to take Adminiſtration, and though 
he had adminiſtration in fac, yet not being alledged, the bars 
aſſiſtance is no more than to tell where ſuch a Þare ſits, 
which Rainsford agreed, Et adjornatur. 


Counteſs of Portland and Andrews. 


12 Covenant foz not repairing a Houſe let in Surry, be⸗ 
ing in Decaſu, not ſaid wherein 3 to which the Defendant 
demutred, and ſhewed fo2 cauſe that it was not particular- 
ly ſct fo2th wherein it was in decay, which per Curiam is lll, 


parties do not agree to amend. | 


Mulcaly and Peny-feather. 


Rro2 of Judgment in B. R. in Ireland, and Execution 

on Judgment in debt in Jnferiour Court of Aeth was 

that the pleading was in Engliſh 1662, and it was not ſaid 

where made, which per Curiam being after the Term of the 

Pear is ill, and the Judgment being by nil dicit, but the al ; 

fir mation is not 22 _ Sc. Fa, quare _ non, ſonot 

removed, &c. t 02 is not bzought on the Judgment in 

the Sc. Fa. but on the aftirmance which appears not, and Er: 

ro2 will not lie from the inferiour Court without the Judgment 
in B. R. be; & per Curiam the Mrit of Erro2 is abated, 


Darrell 


— * 


Chaplain aid Skut. SE 
N Qiarituin weruir'fop 141. fot wan) after Iiparlahict, (is 
the Defendant pleads tender of 7 l. in Court, . 

that the -Plaintiff deſerved no moꝛe; to | 

ti red, 8 per Curiam its ill after 

being only to ſave coſts, the parties 

paying colts,” | | 
' Sheriff of Middleſex at the B | : 

ceived that the Goaler cauno diſpute this, though the Court 

may give leave, ozrefuſe it, & per Curiam, on pain of 20 l. Mt. 

Mountague head, Batly was 02vered to return the Writ. 

Alley and Cox. ; e + 1b | ; 
the houſe Ti vemurred, 
And Twiſden held this ill, being at oz in the Þouſe of 2 1 
Dtranger, he cannot come in without being a Trefpaſler , 5 


but 
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(373 


E xccutors. 


L003 [? debt fo 


but at ot inthe Houle of the party implies a Licence ; and 
this is well enough, but the other Juſtices held this well 
enough. And Judgment fo} the Plaintiff, Ni. 


Bingly and Warco p. 85 


- 


p the Bankri 

miſſioners ſhew cauſe on nottte, 

owdered the money to be delivered to the P 

left the Commiſſioners to Trover againſt him, 
appeared fo2 them, they ſat the Platntiff m 


Fa. againſt the Ce | Baily 
Parker and Primate. Tuſeday, June s. 
„ͤ·́ W A DAE bh D301 
N Eſeument on leate of Goods, Hales Chief 


direction to the Jury, laid that Fine by Jnfant the Cite 

of the lelloꝛ of the Plaintiff, ſhe living to full age is unavoldable, 
and if ſhe dies within age is fo allo, 
Fine be 


þ $ 
th. + 
4 
* 


City of London and Gorce. Weg = 
$9 June 9. e 


parlance, the 


82 ee 5 
{ 
* * 
$ 34 , * *F} ' 4 2 7 
mess 
5 — b * . 
* 


70 nd the Court inclined — he 
Plaintiff, 


minus Rex and Parſons. Ante. 7 hurſday, 


but at 02 in the Houſe of the party implies a Licence ; and 
this is well enough, but the other Juſtices held this well 
enough. And Judgment fo} the Plaintiff, Ni. 


& + 


and Warcop. 


(17) | | » out of Cour 


Executor. 


15 
oꝛdered the money to be delivered to the Plaintitt, — 
left the Commiſſioners to Trover againſt him, but if anyhad 
"nes fo2 them, they laid the Platntiff might be put to 
2. againſt the Commiſſioners, | See. Baily and 


Parker and Primate. 1 C oe, Ju une 8. 


x 5 


N Eſecment on kate of Goods. Hales Chix -Juffice 6 
direction to the Jury, ſaid that Fine by Infant the Wife 


of the lelſ ofthe Platntifi, the living to full age is unavoldable, 
| byErropducing min age is lo allo, being not avoidable, but 
P 


Evivence of mildemeno in obteining it in Ejectment ; 
the Plaintiff claiming under that veed, 
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City of London and Corce. Wedneſday, | a 
„„ cow ic, rmch 


of — granted by Ed. 4. — 
itum of the Patent; to 
Hales Chiek Iublice on 


ominut 


— 


? 


regular 


Taxnation, 


q 


MS. 4. a. th. 4 4 nt 4 4.4 


Jones. 320. the Ven. Fa. was not. to go 
and the Gill, but only from the 


Pooceſs thereon 3 and the Court inclined ſtrong! 
Plaintiff, 


Dominus Rex and Parſons Ante. Thurſda y, 


13 Car. 2, 


— 


Trin. 27 (#r. IE B. 


92 44 


— m - 


"but at 02 inthe Houſe of the party implies a Licence « 3 
this is well enough, but the other Juſtices held this wel 
enough. And Judgment fo} the Plaintiff, Nik. 


C173 


Exccutors, 


oꝛdered the money to be delivered to the Plaintiff, 
left the Commiſſioners to Trover agaſaſt him, but ! — 
appeared fo2 them, they ſafd the Plaintiff might be put to Le. 


* 


and Primate. 


\: 


1 12 debt fo? N 


parlance, the Oefenvant petit auditum of the Patent 
which the Plaintiff bers! A 1 


* a Dn ach KI Ee © OR no ati, « 
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Eis „ear . 2 hm 
BHEgt Bf 4-49 15 men 
F | 2 
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1 8 "74 CERT FAS; © Hees 
n . „han 


concerns the King only m mo 
ed, as on 1 Elie. Cap. 19. 1 


en Pott La Laws, aids all 


2ocels thereon 3 and the Court inclined ſttongiy em the 4: 


Plaintiff. 
nut Rex and Parſons. Ante. T hurſday, 


„e, A: 8 {IE & A 


2 
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* 
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Ax isthur or not Creaken, 
in the Ac no Wesen dee ture bp Licence of he ting 
an 


* 


Trid.; 


—— — 


— t 
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* L 0 
there be in the 
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nta; of Judgment in | 
- „ the ſane with 


% * 


of 


wdſwell and Baxter. Ante. £7 


Uervia in Efectinent found before Juice 
bis oi of the Tenant 


_— 7 


Vol Ill. Trin 2 Cr. IL RR 


tion as the Þetr, as Yelvercon, this was 
deviſable, Brack. 27. & Dyer 953: 25 


mainder on 1 Co. 140 b. Chudlies caſe may be limited over; 4 
yet the deſcendible quality is not _ away: and in 10 Co. 
58. Seymores, caſe, this 18 lan an Effate: 1 Ws 
though the Þeir Wall not be charged 
N ſhall the Uncle, 100 in | 
in by diſcent : and if. it were but quaſi | 
be een. aud on 1 
5 the Þ Saunders 
the es by 
cuſtom, but he conceived he beit is a purchaſozz all the Books | 
EE ES | 
a its 2 51. its 
k N . tout | 
ok; | 
30 4 ” 006 
lc 
len e nen 
and Wild its clearly-? | 
do in; and Abet ; | 
| 1 | e Lenthall, | : : | a bt N 1 


n 2772 


daq 


III 2) Car. IL BR. Vl Ill 


and all the lenmer Caſes go upon ths lame Reg- 
cprgy vp the bee e here the Fat 


Ge aud 5 Hill 26 & 27 Car. I 
Rot. 184. Ante. | 


the Plain the the ah ge, * Wiaſton, 1 
agen hoe te ng a Barn = 


dur 
. which though n 
Cr. 


25 42 nature of it a 
m palable fo} the Land as a Rent, and not as a ſum in 
— at ſeveral daps, and not in one; and were this by Jt- 
denture it would be clearly good, and its well without, as 2 
as Witton and Byes caſe, where it wha ar to be 
we yet agreed paiable as a Rent; . e 
all demands, —— —— aſſo a 


Deed, . hen been a good Rent; if 6; {ts n 
ent an a an Etro of park & wouy be apoio: 


VoLIIL Tin 27 C. Il BRL 


lo debt may be fo2 any day arrear 3 & Curian this is a 
Rent and the Contract remains ; and Judgment foz the 
laintiff, 


— — 
— 


Wigſon and Garard. Ante. 


Special Gerdi find ſettlement by the peedeceſio; of, (46) 
——_— Leiceſter, 31 Eliz. er of 

Deep 02 Will 3 — which a 
made, 24 5s Blix 


venant tv levy a Fine; after which a Fit K 
Earl of Pembrook, 8c. in {er : 
neſs; after which the power in doeh eds is ren Z 
deviſe made by the Earl of Leiceſter ts the- — 


deed had erting the power, aw | 
the Fine be an Execution of the 

had no Title; but the 
ſecond Deed was but one aſſurance, and ſo conſequent of 
foamer. Sed adjornatur; | ; 


7 


5 : 
£ 
% 


Dominus Rex gn 4 
June: 11. x5 


En motioris Yir Jom Otway toy abet ef ti 
newJnquifitton,the foxmer quatht being ere 
bf Felo de feafter two Pears, this being matter toneerts the 
Crown. Hale Chief Juſtice ſaid that the 
ba oro goon the Court agreed and n it cannot be 
Vp toner no2-Dhrriff;. 5 Gp. 110. b. 
thay take a Commiſſion co Juſtices of the Peace to ing 
and ſo traverſe it, foꝛ though no evidence but fo? the King 
can be given to the Cozoncr on the Juſtices , pet after. the 
traverſe it man und agree to tey the ſame g 
text; and (0 the Body need to > be ue up again. 


Courteis and Corny againſt 


ve Court having given” Ju eng toy ths Watt "EN (4) 
' wonlvnothear un Lodge [though Eporadi: === 

on were ſet ae, 9 en be bf nuten Aa 

emen the-fornicy rice, HET e neee 


* F oY 


ö 4 
ws a 4.4 —— #3 e 
4 . 1 18 9 5 1 
"i # » 274 


ttard 


Trin 27 Car. IL R R. Vollll 


11 "N ; 


Baſtard and Stuldy. Ante. 


Aſters excepted againſt a Prohibition to Phe: being 
after ſentence upon a Teſtament, whereby Goodg 
were deviſed, a moity to the two Erecutom, and one dying, 
the other was ſued in the Spiritual Court by f 
tratot "of the party deceaſed fo2 his ſhare, becauſe as 7 Ca, 
EKens Caſe; and 4 Co. Buntings Caſe, this i. 
oper to be tried by theſe Law; fed per Curiam they boting 
lu peta — refit this 
ntary,'02 
Court will Award a Prohibition; and (o here, becauſe by our 
Law the Legacy doth ſurvive ;- and though the deuile were of 
Eight ſeveral parts 'of the Eftate, ſeverally divided mn the 
Mil, aud of Four . the tio Exeo 
tows, 6 


"Str Jon Sabins C afe. 


Ale Chief Juſtice ſaid wad, erday at Guild - Hall, by 

Niſi prius, a Trial dad befoze him of a cri 

mina fo2 having two Wives; but the Jury not being full, no 

Tales could be granted, and being late in the day, and fox 

life and: und not uſitally ſa tried', he then refuſed to 
do it. by d I prive 3 ſed per Curiam ſuch Trial may be, 

iS — and the Detendant June 15. Fane nes 


1 20 


Rowe ogainf Willamon Hill 25 & 26 Car, 1 
i 1 


pe daa ue Pears Katy a lente fax Five Vears 
n .Ejecment to try the Title on Special Uervic, 
whether the Defendant be guilty kon 3 

nde zie Aue den that the Leaſe is good 
being an Intereſt certain; but if it — ) 


> 5 3904: | 


i 


4 
* N * wht 


ubamen 
„ 


#:\n 


| quod placium predict. minus 


per Curiam is fil, there 
— no plea at all, dure, * an 


ndeas. O 


e S161 5 
Binn el 


by two 
at the ſame time againſt the ſame Defendant kan 
lame Goods, but one preſcription being foz duty of 
ahenigenis & Indigenis; the other is from Indigenis only; and 
the Defendant pleaded one in abatement of the other, anv 
anſwer to neither; & per Curiam the duty being the 
its ill 3 but had it LH in one 
declaration 


ſame, and fo? the ſame Goods, 


( 
IA 


| P librationz- which: per!Curidm: 
and ſhould at leaſt be pleaded as an Exemptification 


prout per exemplificat. patentium apparet. 
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tion is ſulficient, as in 4 Co. 18. 
the Caſe will lie foz ſaying one was 
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Ebt on Obligation of Award on nul tic), the 
that the Defendant have any hold a Copthold, 
uring CUlidowhood, from Lady-day 

to Lady-day Fobr Pear after, &. Pzovi 

Defendant Parry oz lurrender. within Four 


may 


Trin. 57 C. II. B. R. 
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r 


* je Plaintiff 10 l. per An. beach in Parriage aud non pal 
ment; to which the Defendant demurred, becauſe the Award 
to have and hold is void, heing either foxfeſture- o2 ouſting the 

| lefſo2 of the licenſe ; ſed per Curiam its no fozfeitur 
ö e 
being but a Covenant z and it this were a: ca 

. have a leaſe of Four Pears, it would 
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Cſoaſe an 
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to blame, having vol 
Statute intended to 
extent, not in reſyect of 


Y jornatur. 


8 we” 4. 
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viſoz, and that 
RL to the 


de capitalibus Dos 
ry. Cale as 
no diltreſs, . 


ce 2 in 


Tin 27 Car. II. B. R. VoLIIL 


in 1 Inſt, 46. in Blackſton and Heaps Caſe, unleſs Find were 
made party to the leaſe by Deed its a Rent — and — 
Avowy follows the right in the Land, not the Contraa 
ſo if the Executoꝛ have A Rent, the Tenant 
bly charged to hint, and the Adniniftratot de 
the Adminiftrato2 the 
toʒ de bonis non tunnot 
debet & detinet ag upon the 

Hut. 79. Townly and Steele Cale. 


Plaintiff agreed the-reſlvue of the | 


* 
4 


Caſe 5 al upon 1 loſt, 46. the Wife was no 
leaſe: and Latch. 256. Cole and Sury, and when the e 
toz of the Adminiſtratoꝛ hath received the Rent, he is charge- 
able as the 3 ſoa tort ; which the Court 

e 


an appzopylation ct ds mach et the 
lags gps bis'leaſe + any” 


tifffrato? poet 
to 2 gives the reervarion- contituthce as long 1 
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« th 
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0 adition. 


mas Term, &c. to which the Plaintif demurred, becauſe its 
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poxtionrinent upon t 


at will, &c. And * 
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to ſuch, elpectally C being taking ſtrictly, as - Cuſtom 
to diſcend to Younger Don, Warrants it not to the By 
ther : Allo ELA of Inh 


charges cuſtomary Pelr, as Dyer. Fl. 
but not fo of Eſtates fo? life, 3 Co. Borouf hs Caſe, N 
ſpectal Decupancy, as on Moꝛtgage on payment by Þeir, the 
Elder Bother muſt pay the u have Land; 
Borough Engliſhß, Pl. tit. cuſtom, 
the pleading is de Tenura de Gavelkind, alledging ſpectal 


Ne⸗ 


o 


a, 
b 2 
* a 


* 1 
— 2 tt 
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| equivatent to Fi 
Rainsford xelien on 10 Co- 
gainee of Tenant. in tafl 
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tutor the Defendant pleads 0 
17 —— ground, ans beta 
nent : the Plain 


Vol. III. 
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Will his Son fo lte and lo in tai Cl kee. to all the Bons then 
to Alexander H. and his Þeirs Malen the Lands were ſeiſed on 


Rebellion, 23 Octob. 164 h foxfeited:gnd veſtedin the Ring 
by 7 — in 


reland; movided to; ſave Innocent. R. H. was 


ocents; and William H.the Plaintiffs Fathers Notent, 
j reſtozen 


found 

but R. H. the nom : Plaintiff un Innocent, any 5 
George hab a Patent ſaving this Decree. And 1. fk 
Tripariite. deed. 2. If the Lands de hegen mn iche King've- 


Sir 


ſtroying and diſchargen of this Remainder, — 


teived the uſes cannot be diteaed by 
Term, and only Power to alten. 2. Ohe 
mainder is not deſtroyed, 
Ac of 12 might it made it that time. ' Ap 


ton -fop the 


the licente being out of 
contingent Re. 


8 Co. 43. by the Retroſpect ofith 


: Plaintiff, that Williams Eſtate fo? 


ſo wound by diſcent, as 11 Co. } Lewis Bowels Caſe, 


W 


a the i 6. 994 ths bery Eaters of Vocomes:1 1 
relate | make Effate contingent | 
and there were few Nocents in 880 — * — 
and Innocents are joyned 


lere don bn deen 8. 1 Inſt. 130. 181 
Reminder 


of Attainders. 1 Inſt. 390. ce. 

ges, —— . 
Dilleiſee is not ta- 

. Aa Co. Butler and Ba- 


; 
LOT 


Tin 37 ber RR. Wm 


ſuch — time unte: Alo other Proviſoes explain x 1 

tion fo exempting Dublin'2 and: g. 7: of Peet, 

relief of Proteſtants was 9 2 5 

: before- r663 ; but fo} 

Dapiſis it is reftrintve to Innocents, & the Eſtates 1 were! At 
more large as ta Papiſts't — — in che explane 
Car. 2. ( . 6. ..doth aſcertain thoſe 1 


- 


is but of ancient rights, not of any titles- given op thele 
Ats : alſo the Patent OT laims d 
ſubſeguent Decress of Commiſſioners ,' ts te a 
{om the — — which is 15 Deces 
without laving to the Patentee, and recital in the 
not amount to a ſaving,being contrary tothe vecree, and ok on. 
iy Enidence otherwile : and Infants not in Eſſe in 164 1 wett 
ſaved as Jnnocents by conſtant rule of the Commiſſo 
Holy xf hen to; the Plaintiff; in the TUrit of Erroz the 1 
is not material, leauig parties to the Law, 2. Che hinge 
being Truſtee is not material, nothing of reffitution fir 
intended. 3: be relied upon 17 Car. 1. Cap. 555 6 bets 
all the Londs of Rebels in the King, ſaving rights 2 
' 1644 other than Rebels, 8&c. A. Tenant fo? life, _ 
der fo2 life; Remainder in Tall to B. Remoſnider in fee to 
A. by death of B. the Eftate'fozlife is dꝛowned, and Pl. Com. 26. 
and 1 Inſt. 298. Contingent deſtroyed to pꝛevent fraud of (e- 
tret Eſtates againſt 11 Co. Which comes not to the caſes 
where the particular Eſtates ate in Eſſe, and Feoffment 1 Co. 
130. deſtroys it, the Pylvity being gone, the accrewer is de⸗ 
ſtroped, 3 Cr 630. Smuh and Bellay, 1 Cr. 1032. e np 
Smith, yet here might a Right be intended in the Feine, 1 
66. Archers caſe, determination in Fact oz in Lam, rome 
contingent haps makes'Remainder -void, 2. Dyppoſing par 
ticular Eſtate in Ede that might ſuppoxt Remainder, Be be 
17 Car. 1. Cap, being veſted in the Ming none conld be 
ſeiſed to revive the uſe-tolefſv2 of the Plaintif, bom 1655 
as in Moor:374. pl. Perrots Caſe.” 3. Being atCommot- 
Law, nothing in the adswil revive 02 reftore it, umeſp within 
the ſavings3 the Plaintiff was not then no 1 
— — IHE WERE: Rainsford Commiſſon 
this decree. left the to the determination of | 
and upen the ſpecial AMerdiait doth not es 2 
are partei of thoſe veſted in the Cron by 17 Car. t Cap. 
Fo} if they were, the nocencyof Gandlather, and Father would 
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* debate they refuſed to charge him as 
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not reaſonable to give 
Executozs de ha Teſtatoris, — the nthis 


Judgments 
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and not 2 multbe. 
held good. Butte 
cannot try the [ 
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that fot Rent th there (s ts 


remedp,but Iflize 03 | Z 
» which he cannot have and 


and alſo z but in the 
6 Caſe 
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Warkhouſe aud Simons. 


ET x 


Arſeant Peibertda U 15 0 ven 
piſces ſucs cepit, not ſai of Mont 
7 Heh nd Greentun 

22 * 


Hales Chief Juſtice on Fithing th tn epa 
inde Anguillas, cc. its uſually latd what _ A Fortion 
here, is as general as taking Cattle, oz Cheeſes,. oz 
Pullos Equinos , not ſhewing the kind o: number ; both 
which are uncertain and vod. Brewer foz the Plaintiff 
ſiſted upon the Authozity of 2 Cr. 8 5. uw and Cook a 
1 20d clauſum fregit & fructum ſuum cepit, wiſh 
good. Glyn that the main 3 5 — ſed non allocatur, 
GY und Adee R. 


— of teking taking berg de, not ſaying what unn de 
well enough by Gerdice 3 Sed adjornatur. n 


Web and Bachellor 


Reſpaſs of taking Cows, Polixphen fol the Plaintiff 5 559 
agreed the Officer is not liable fo2 erronious Pꝛoceſs .. 
of Court, becauſe the party map be reſtozed 3 but where there 
ts no reſtitution, 11 Co. 44. the Dfficer is liable, as upon di- 

fireſs fo unreaſonable Fine in the Leet, oz Fine 
on one, that ould be on moe: and if 
Recow, 12 Co. * the 9 | 


conclude 1 * 
this be but a particular Aut 
22 All 64. the Officer is not chargeable, and 
falſe 44 Br. 8. is allo; the Iſke of a Juffice of 
Peace, where there is a Recozd, oz as at this dap a complaint 
upon Dath to warrant the Juſtices command to the Conſta- 
ble. And here, 2. was notice in the Church, and by 1 — 
ce 
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| 508. Tren. 27 Car. II. B. R. Vollll. 


ſiices to the Defendant; but its true, the Oklicer is not bald 
to give notice, which is not ſufficient to charge him. Hale 
Chief Juſtice, hav the Conſtable executed his ＋— 

the Jurisdiction, as MILE. 304. he might be 


> Mita again Freeman. 


\ Ebt on Award wed thay eo the Defendant Teftatay 
charges, debts, 8&c-, in the want pap hs Ceſiatgs | 
5 genezal Releaſes Nn the ont os 25 
dant, recutoꝛs egus, it appearing the Defendant 
had all the Aﬀets on Oyer, and no Award pleaded, —.— 
UE it fozth, and beach in non-paiment 3 the Dee 
— + charges and damages in the iritual-C 
being u 3 but it being averred in the Replication that 
the Plairitiff had pald as far as his Aſſets went, the ward 
is good, elle it had not; & per Curiam Judgment fo} the 
Plaintiff not to take penalty. 


Levet and Hoſier. in C. B. Monday 
June 14. 


N Eieament, A. tenant in Tail, the Remainder to the 
Defendant of Lands in the Liberties of Shrewsbury, in 
the Pariſh of Shrewsbury, and Uill ot Caton, ſuffers aReco- 
very of Bl. Acre within the Liberties of Shrewsbury to the 
lefſo2 of the Plaintiff; andif the Lands in the — of 8. 

and Caton diſtind, a All paſs, was the queſtion 3 & per Curiam 
a Recovery being an amicable TUrit, and now uſed but as a 
common aſſurance it map very well paſs; and 


notwithſtand- 
ing Judgment per totam oy; i fo2 the Plaintiff, ex relati- 
one Sir Robert Shafto, c. 
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Jennings 
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and clear againſt the fozmer Judgments: ſo Oath taken at 
Weſtminſter, that was at Sarje 


the place not matertal. 
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eants-Ino, is well enough, and 
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ed under Seal; but it was 13 that the paiviledge ge. 


n_ is not ple fter Imparlaute; and 
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e nd Tee be es 
P 
tle do ee eee 
doch for the Defendant u potrer of Revocation t5 be by 
inch fo n 

Deed under-hand of A. is not revoked by Covenant to ffany 
ſeiſed to other ufes, unleſs the firſt power had been to revoke 
and limit it new, oz all circumſtances be purſued, Hub. 3 12. 
Kibbet n Fine alone was OO — 
power, but extinguitheth the power, being to the pi 

eft in the Land; the Dey 800 not do it, t 
Covenant referring to future Fine: but 10 Co. 143. ps 
caſe, was a Covenant to ſtand ſeiſed to the pzeſent new uſes, 
but this Covenant hach no operation till the Fine levied, and 
is the firſt of February, and the Fine craf. purificat, which 
per Curiam is pzecedent : contra if the Fine bad been of re- 
turn in that Term pꝛecevent to the firſt of February: It way 
further lald that the Fine and Deed are but one aſſurance, 
and aft ufes ariſe out of the Fine, not virtute, but any by 
direction of the deed: and fo Mich. 6. Car. 1. Rot, 1442. in 
C. B. Ingram and Parker on Power in the veev of C 
revoke by derd under hand, help by Cher Huvges tk 
gain and Sale not Enrolled, and Fine after was 90 Revs: 

1 but an extingulchment A eing * 5 

of htm that made them, that he did not purſue. hts, po 
and the deed of Bargain and Sat 
uſes of the Fine as in this Cale. But by Hale Ch — 
ſtice, the Execution of the Bargain and Sale, though it 
were not Jncolled is an Execution of the power within 10 Co. 
143. Scroops Caſe, though it were never Jurollen the Fine 
atone word have dern no Revocatton it dad 


2 


atſo the Covenant atone referting co fucure 

do tt alone; but betng Here Exeeuced by 1 
is a good Execution, as the 12 Laftiogs caſe, 

on power to make a Jopntu d Covenanted co 
ſtand ſeiſev, being but the uſe of the life 


Lenant "mile (6 


foz Joynture, pet held a of the power, it ap- 
naue the deen that the intent was ta make a e 
and T Juffice fad the tue was 


9 
Sperl Aebi at Guild -Hall v1 an Attopiies Cale: "bes 
venant that when. doch pap tos. M when Lens 
act as is not in it ſeff a Revocation, 1 
voked ; here tis not fngly the dern nen pj 
that compteat the Revocarion : ay + or ans 
2 


een to tr: 


Oe > 
a 484 
5 
er 
5x78 
* 


3 
N 


— — 


512 


Trin. 2 Car. II. B. R. Y Vol.IIL 


(64) 


Arbitrement. 


(65) 


On. 


(66) 


Error. 


voke by deed Jnrolled, the Inrollment might be nec 


elſe the bare Sealing is ſufficient evidence, And Hale Chlef 
Juſtice ſaid on great adviſe, on power to make Leaſes fo 
lives, it was held it need not be Executed by Livery and Sei⸗ 
ſin, but by bare Sealing the deed and delivery made the 
Leaſe accoding to the power; and it was queſtioned in the 
Lady Rogers Caſe of Blainfford, whether Livery and Sei⸗ 
ſin did not dd harm, and they conceived there and here that 
it did do harm, and that the Sealing and delivery alone is 
ſufficient : and Weekly and Spencer, Special Uerdic Hill. 


1654. in C. B. Rot. 1799. the ſame point was adjudged as 
here fo2 the Plaintiff, Sed Adjornatur. | 


Hinton and Cray. Saturday, June 19. 


Ebt on Obligation, the Condition to perfonm an Award 

to be by Two, and in default by Umpire, by Writing 
Invented, Sealed, bzeach in non⸗paiment; the Defenvant af- 
ter no Award pleaded, rejoyned palment; to which the Plain⸗ 
tiff vemurred; & per Curiam its a departure. 2. Jt was. 
not ſatd the Umpirage was by Jndenture, but only by Script. 
ſigillat. which per Curiam is til; and the Plaintiff | 
leave to diſcontinue; which the Court refuſed, and left 
them to remedy on the Award; but the Plaintiff agreed not 
to take penalty of the Band. And ſo Adjornatur. 180 


Mercer and ---—- 


Ebt on Obligation, the Defendant pleaded that the Yo- 
ny therein was the Fine upon a Leaſe, and to be paid 
only on perkozmance of other matters therein, to ſave 
harmleſs, &c. and that the Plaintiff bad not ſaved harmlels; 
to which the Platntiff demurred; & per Curiam its no plea 3 
and Judgment foz the Plaintiff, Niſi. 


Bowyer and Spry. q 

En of Judgment in the Court of Launceſton was al- 

ſigned, that it did not appear to be a Court of Recozd 3 

ſed per Curiam this is admitted by the Mrit of Errol; al- 

ſo its Curia Domini Regis tent virtute litterarum patent. 

which per Curiam is a Court of Recozd, though ware 408. 
being not held bef02ze ſuitoꝛs; and Judgment affirmed. of 

| | ony 


VollIſ; Trin. 27 (ar. II. B. R. 
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Hony and Daniel and Uxor. . i; 4 
1* debt againſt Baron and Feme on Devaſtaverunt bona te- (27) _— 
ſtatoris 3 and converting them ad uſum ipſorum; to which = - 
the Defendant demurred. Twiſden held it ll, and Jones 264. 2 
pl. a. ſo ad uſum ſuum proprium, fo after the Marriage the i 
Wife cannot convert. Hale Chief Juſtice, were it not debt 
which is grounded on the Contract, and cannot charge the 
Ute, a Return on Scire Facias that the Baron & Feme wa- 
ſted, map be intended well enough, that the husband waſted du- 
ring the Barrtage,and the Feme befoze,as Jones ſaid 1 Cr. 519, 
pl. 612. but this cannot raiſe any debt upon the Ulle, though 
ſhe were the ſole Executrix 3 which the Court agreed, Sed 2 
Ajornatur, „ 3 


Hill and Mountague, Bail) of Weſtminſter. 


; } 
++ . 
U a . * 


12 on upon the Caſe on Eſcape upon mean Pꝛoteſs; {Logs 
the TSefendant pleaded a Reſcous3 to which the Plaint 
demurred, becauſe its no plea, on Moor 852. pl. 1162. & - 
2 Cr, 419. But 1 Roll.440, on May and Probies cafe in Eſcape E 
Br. 32. Sed. 5. the Court ſaid of later time it hath been con- - 
ſtantly held a good plea ever ſince 6 Car. 1. but here being no = 
Return of any reſcue, no2 no Averment that there was gny 

Return, made the doubt; and the Court conceived this being 
Returned, is a good plea : and it need not be averrey in the 
plea that it was Returned 3 but in debt upon an. Eſcape its 
no plea ; and Judgment fo2the Defendant, Nimm. 


jenkinſon and Allenſon. 


JE on Obligation to ſand to an Award, and breach ko? (6 1 
II noti-paiment ; to which the Defendant demurred, be. Arbltrement. 1 
cauſe the ſubmiſſion is ita quod it be ready to be delivered; , 
and [is laid to be made, but not ſafd ready to be delivered to 
the parties, o2 ſuch as require the ſame. 2. The Award is not 
lad to be Sealed, but that an Award was made Indeutat. 
cujus alteram partem figillo arbitratorum the Plaintiff brings "3 
into Court; which per Curiam is ill, if the Award be to be - 
under Seal, being no poſitive averment it was Sealed; but = 
this was ita quod the award be made in (Uriting, fo _— 1 
aver · 
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(70) 
Tythes. 


(71) 
Fees. 


(729 


Lzecutors. 


pleaded to the 


averment it was made per ſcript. indent its dent. 3. The 
not averring it ready to by delivered, is ill, and ſo 2 Cr. 578. 


pl. 6. but ready to be delivered at D. is ſufficient if left at D. 
fot then its ready. Sed adjornatur. 


Darrel and Withers. Ante. 


+ Reſpaſs of taking away Clover-graſs-hap, the D 
dane avers he is Ulcat, andthatit was 141 
which belongeth to the Gicar; the Plaintiff by 09 yp 
ment replies inſufficiently z to which the Defendant demurren. 
And Sanders fo2 the Plaintiff ercepted that tts not lald the 
Defendant was ſear when the Tyths were ſevered, but on 
ly that the Defenvant was at that time of the Treſpaſs Uicat 
of Kings Clere, & diu ante, and that at Treſpaſs the Hay 
was Tithes of G2a(s then lately growing, which by Polyr- 
phen fozthe Defendant is good to a common intent. Hales 
Chief Juſtice, Nuper by intendment is after Diu, and ſo may 
be intended to over-reach it, that he was Uicar at ſeverance, 
he rite is Traverſable, and ſo ſhould be preciſely alledgey. Sed 
jornatut. | 


Marrow and Billam. 


Ction upon the Caſe quantum meruit fo} Fees as 9. 
tomy. 2. An Indebitatus fox Money Expendit. & Ero- 
gat. to which the Defendant pleads the Statute lac. 

and that the Plaintiff ſhewed no Bill, and non Aſſumpft 
ft; to-which the Plaintiff demurred, && per 
Curiam, the latter pzomile being foz Money expended he need 
not ſhew Bill: And Judgment fo? the Plaintiff, and as to 
another Indebitat. fo Fees, the Statute being pleaded all in 
the lame declaration, Judgment fo2 the Dekendant, it being 
as well neceſſary to thew Bill in action upon the Caſe as in 


Mercer _ Brown. 


TN Action upon the Caſe againft the Defendant, as Exe 
cutoz, on conſideration that 2 was indebted 

in 50 1. whereof 1 5l. was unpaſd, Portion of his 
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Statute 21 ac. but elpectaily 
Cap. 8. S berween the + Pltref and 
Defendant, demandant and Tenant : which Hales Chief Ju- 
ſtice agreed as to the Action of Quo Warranto, and this Ven. 
Fa. ismiſchievous tothe King, foz the Town-ſhips near might 
have better notice than this, and the as to this action 
Criminal being not within the Ac, its not aded by the Pro- 
- and 1 Cr. oy omg — ſe was amended by worn 


agreed d by waiting: 5 name. and af 

ndenture of 1 AA Sis by all this be 

as by 5 EliZ. Cap. 4. 5. 9. were in · 

viable fo2 his departure from Thomſon, was the- queſtion ; 
Creamer fo} the Defendant , Urged 1. that this is an 
intereſt, and ſo was well afſignable over by the Executoz of 
A. as where bound by 43 Eliz. Cap. 2. s. 5. Executoꝛs are 
chargable. -.  - But 2. this is however a new bind⸗ 
ing by the Defendants aſſent-to the Javenture of alignment, 
though Jnfant and no party to Indenture; againſt which it was 
ſaid that thaugh this be an intereſt, yet its gone by the parties 
death, as of Servant hired fo} a pear, he is not bound to 
ſerve the Executozs of the Maſter; and though by 43 Eliz: 
Cap. 2. Executo2 ſhould: in point of charge be liable, pet not 
in point of contrac to infftrug Apprentice in Trade as the 
Uauu 2: Maſter 
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ment of the Common law is ſtricti Juris 3 but were it neve 
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being no ſpetial cuſkom, as in London allebged the | 
over, tht Defendant is no Appzentice, and c 
vepart-5 -which the Court agreed,/any nor pods 
denture "oe Defenvant was W tes 


5 
3 1 


Doe and Brown. Ade 
1 W ; 
e. Cafe wa thus, [Dunkin the Father the 3 
- tif Inteſtate ond Brother to 2 hve 
Du hter Aha peur old, and Peultetd 
body to the Plaintidis Inteſtate ann 
other Execiſtos, duting mit 
and hath another daughter, an end dies, all e | 
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pꝛayed Adminiſtration to him, and allo de bonis non: Brown 
the Brother of the firſt Inte late, and one of the D 4 
that had beldꝛe 'reftiſev tobe Executop, 'eriters a _ ö 
the now Plaintiff had giden an agcount of the firſt 
Cſtate, and would theteby gain Mdniiniftration'to -himfelf'eg 
Uncle; after it was geanted-to he Maintiff being — 
ther of the Children ;\ and whether the renouncing the Execy- 
tozſhip de any releaſe” 02 diſcharge ok his right us devilee-of 
cuſtody of body, was'doddted on Covenant, F. 24. and Dyer 
160. b. Cremer fo? the Piaintiff', 92 whether this be ſufficient 
ground fo2 Prohibition, as to revoking the Gzandmothers ad 
miniſtration; viderur EY non. 1 0 1 Leonard 135. pl. 183. 
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Leaſes. doth, lets one to B. generally without mention of the 
conp, and after lets the other to C. with the Balcony 
thereunto belonging 5- afterwards the lefſo2 diblded the Bal⸗ 
tony unequally, more to the laſt houſe than to the firſt, after 
which B. the firft leſſee paies Rent; but aftewarvs Rent being 
arrear; the leſſoꝛ brings debt, ang B. pleads the entry of the 
leſſoꝛ into his Balcony, and making ſuch partition in 3 
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X motione 2 _ 2 the Court 
granted a Superſedeas of Execution by Capias, being 
| general unde convictus eſt, which is intended of Judg- 
* ment in B. R. whereas it was on Judgment in C. B. af- 
firmed in B. R. and though no Errors were aſſigned , but 
only Scire Facias, and Execution fo2 not aſſigning Erroß fox 
the Capias as well as Fieri Facias muſt be ſpecial unde con- 
victus eſt in C. B. and Judgment affirmed in B. R. 
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Plaintiff -bzought Treſpaſs laſt Aﬀſizes at Cambridge, tried 
before Ellis Juſtice of C. B. and was nonſuſted, becauſe this 
was no fraudulent Sale by the Executozs ; But 3 
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The Lord Anglely againſt the Lord Offory. 


& motione Sarjeant Maynard for Habeas Corpus fot. the 
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viſed by Firz-Gerrard to the r Hale Chief Jw 
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agreed, that 12 Car. 2. Cap. 24. 
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Corpus granted: but after oꝛdered by King and Council ta 
the Lo Oſſory. 
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E *. 2 Deviſee, by 3 Mill again 
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the Defenvant juſtifieth by this (Mill, and I 
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reſo, no Title (s necefſary, as 1 Ce 499. and in actions for db 


ſturbance of in a Fair, there needs no Citie by Pas 
tent, 02 againſt the Toxt-feſoz, = againſt the 
owner of the Sopl a Title muſt be made, as in Juſtificati- 
on foz a Clay, its not ſufficient to ſay quod babere 
but in a Curia claudend its only quodreparare, debet 
not (aid time out of mind: and W Barciyt 
tale ot a Market was ruled on advice; that no Title needs 
againſt the diſturber that hinders the peoples coming, pet this 
is an Jncowoteal Inheritance, and ſtronger than the cale of 
a n Sed adjornatur. 
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by Fine in Trinity Term following, and the Recovery to the 
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08 the Daughters : Lord Liſle Jac. afſyred the Lands 


tt quieffton; "with Letter of Attomy and Feoffment to uſe df 
himſelf Sir Robert Dudly by Leaſe and Releaſe 21 Jac. 1. 


conbeied to Ann and Francis daughters of Load Liſle, Fran- 
cis died, Ann Holbotn ſurvived 3 und by Deed Enrolled ſold 
to Powell 1656, again whom Recovery was ſuffered to 8. 
bouching Vir 8 Richard Luſon and tn Ann Holborn ; 
Mach. 166 | 16 574 and they 1 
bf "Deir 1 


olin 


cauſe it is to other 


* 
74 1 
* 
* 


- withthe rale ar Bar 5 by Twiſden in that: 6: 
Sir William waz but Teriant im tall, fo his Bargafn'z 
was good: tm bis lite only, but in the caſe in 
deed of Codenant is wholly hold, and ope! 
pie, unleſs it enure as a-revoration. Hales Chief 
the veed of Covenant alone wont not be a revorat! 
ing ſuſpended in operation till that Ag on 1. 
| fazit may be] 
revocation. - 2. 


228 ae ws 


Wn 4 


at #$* 


Sas — f 


"S 


4 


E 


2 LY 4 . #4 gO-V9 * 
* ; 


LY * "a * 1 * n 186 2 * " 4 
2 3 Hr 8 Se 


E 


& 


ty 
Ant 
TR 


99 1. 
ee 2 * Wir daf that 


A, En Gul i Ip ___; 


4 


He largem 


13 


19 
% 
»- £428 
1 
— 


N : * N t x C * 
AN. UDAME 78 
* dd — 


i 
$ 1 


„ ws AS oagetr * oo Mwooy 


als dan bath pomt ans. in 
eee reg 


tut n. Et Ac jamgui _ q | a0? : 
Ins. | MH « mY N * 5200 


the Rent, demg not on 
which-ave to 


2 Ithotic {poſit | 
ſeverance of the Reverſion. So where 4. enters 
the leſſee at Will, . and 


fo2 7 Pears. : fo a 
49.the 


% 


and Lambert. Ante, 


(39) 
Church- 
Wardens. 


by the Inhabitants, as in the caſe of St. Thomas 
the Pzohtbitton was granted. 


Apoſtles 


955 Cumberford and Birch, - -- 18 


118487 


1 


nant ; but on 11 CES | 
255. b. Hob. 125. the © 


ener | £ 


ALLOFE 22 TO OOPS $1% © n 
* WW e 71 6 #33) 


17 


: e . 4 


"+ G1: «3% . bc: 3 , 18) 15 * 1 ; G 
ate B43; e Bo m end amm nen 
R , 


eee ee, Wyant en een eee 193. uns en | : 
1 12 1 44 #8 Þ 1 + i i iy 4 41113 = 4% 288 j r 3 % +4 1 2 
b # 2 _ 5 143 4 4 Wt £21 Gi Fr: 1 4 # j 74415 1 

F "x bs 


4 

, F 4 

Þ- 7 
: 


; 27 4 <a" Wakeman and Waker. 
3 ) A ſettlement of a Mannoz and Reap that confittey 
| md 0 only in Tythes, there was a Pꝛobiſo to Leaſe 8 
2 (0) ma Gas eee Pears c 3 th 

C Acre Rent, and Leaſe made at 


recovery are to ſta 
longer. 3- The 7 
Land be within * 
32 H. 8. Cap. 

ment of the polney; 00 as to fm 
3 10 Car, 1. Cumberſords caſe, 2 
5 Cumberford, power to tie —— 

Rent, warranted a leaſe of Woods never let 
pved by the two Chief Juffices' in 
the leaſe was good, and not eren 


(43) 
Charrtels. 


reſivue ; Jolian Died 
band and the Adminiſtratoz 
| againſt J. S. who hath all the 

and the Adminiſtratoz of Juli 


J. 


* 1 
„ 


Finch inclined the Remainder my to J. S. being not 
Dee pe 

olls, d ultice Rains to on 

fo? the Plaintiff, contra. 


againſt.1 
with the Execution of a 
3. befoze they had taken 
Baily againſt the 
Bigland extepted in arreſt of 
wo bet 


ward Cooks caſe, 2:Car. . in 
nee withinanHundzed in 

in the Exchequer debated and 
ing duch a Baily, and the Patent now 
Adjornatur. 


* 


4 


ominus'Rex and Fenton, 


Sir Thomas Fanſhaw fo} the King replies, — 
abfent, and no continuance b 2 dies 
the reft, 

JInfoznatior 


( 
Sland 


48) 


er. 


. 


nell and Webber ly. 
| Know what I am. | 5 
never Buggard a Mares fer Eulen tber Bug! 
tical affirmation is a fafficient ſcandal, being no 
be 


3 - 
* 


Dominus Rex and Stonehouſe. 


Ld 


Peace, 


| 


— 


* 
4 2 


1 TX 


1 111 
„„ 


* 6 16335, 45% 


7 q 1 0 4 2 — 
8 op Ire. ef Hong. 2 * * 


o 


>o2p contained any Glebe, , the Leaſe would be good on re- 
as to the Lo 


as un 
Rent, is as to that 
d an accuſtomed Rent, mud pink JC 


Remainder. 


is cantingent as to 


1 
Eſtate ; and albeit; dm enn 
Eſtate tail in Anrtwoy in 


rat of Graz wherhex the — odd * 


Arly han Aue 

a Don by 
had Jue John; Ann arri f 
Spiritual Court: Waters mad. 
the fuition of the Bon John ; gulan d and wy 
ſtration is committed to Haddon, and el 3 5 
Curiam this being but Mit ring 
is not within 21 f. 8. 


Mich. 271(ar 1 R. KEE 


| Dominus der ind Book. e 


* 


November, 35 e e 1 
(55) * Le bus en 8 7 av 
Traces. | 4 not averring it a Trade then, & ubi 


ved. ſeven Pear attonding to the ancient 


Woollhouſe and Blackman. 


(56) 2 Covenant the Defendant Exetutoꝛ pleaded that the 

EIA Teftatoz was in debt per S$criptum ſuum Obligatorium) 

 .. - hot bald Sigillat. and Judgment thereon had, aun no Akte 

ud el und 6 ntiff demurred : Becauſe 1. its not 

be intended, devenit obligat. per 

wn \ Sd non allocatur, fa in G B. its fo detla- 

ed, albeit, here its per Scriptum Sigillat. in B. R. 2. Its 

_— averren po vero & Juſto debito, which per Curiam is 

needle bp the Executoz, but the Plaintiff muſt aver it by 

fraud, ſo Palmer and Lauſon and Wakemans Caſe. Judg- 
ment lor the Defendant, : 


Bi agen and Bridg. Ante. 
25 on 3 Cr. 703, Humble and Fiſher 
to 7% 


— IS 


Dominus 


ich. 27 Gar. II. B. R. 
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en 
waa tha 
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Dominus Rex and Baker. 


Baſtardy to charge the Defendant after an Oꝛder of dil 
charge, which was not the niext Seſſions after the charge, of 
the reputed Father, the Defendant, being then beyond 
Sea, but it was the next Seſſions after the Defendant re 
turned krom beyond Sea, and had notice of the O2der of 
charge; but this not appearing in the Oꝛder of diſcharge , 
that he had no notice 02 was beyond Sea, Adjornatur ; but 
per Curiam, elle did: this appear the $ after notice 
is the next, on 18 Elz. Cap. 3. | 


Kirby and Cutwine. 


N debt on Obligation, condition to appear befo? 
jeſties Juſtices of B. K. at Weſtminſter, the Defenda 
pleads 23 H. 6. Cap. 10. and that this was in alia forms, being 
on limitation, which was returnable Coram nobis apud Weſt- 
minſter, and not ubicunque, as Daiginals; but fuch a 
Bond would be good in C. B. but befo2e' Juſtice of B. R. its 
ill, and. ſhould be Coram Domino Rege, und this apperance 
elſe may be at the ſide-Bar befoze Juſtices ; but being to an 
wer the Plaintiff at the Return of the CUrft, the Ee 
in the Stile of Court is not material, the Statute being to 
prevent frauds-in Sheriffs, taking Obligation to themſelves 
not to regard ſuch miſkakes', which vary not in ſubſtance, as 
ad reſpond. to ac etiam Billz, fot in placito Debiti, which is 
ill ; but Judgment £01 the Plaintiff. 4540 


Smith and Aſton. Tueſday, Novemb. 16. 

| . C. l. car.. . 23. 2 4. 
N Chancery it was ſaid Finch, Lom Keeper, 
power to 


revoke by deed o CCl under wand 02 Seal 


was well executed by a Will ſuibſcrtbed with the name of the 
there being a full intent of the 
iy power, eſpe- 

Scroops Cale 


deviſozz albeit never ſeale 


deviſo2 appearing, who had the whole viſpoſin 
cially in equity where the rick rules 


Co. 
are not neceflary, and ſo was the Counteſs of Oxfords Cale, 

. and Cumberfords Caſe, 2 Roll 
Abr. 262. tit. Powers 9. 15. (A.) aud & Decree was ac- 
tcozdinglp. | 
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Merry- 
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X motione Sarjeant Stroud to ſet a ide later Onerg of 20 


3007, 


ET, 2 


\ 


Of 


Ut 
*Þg9 
<4 
* 
2 
* 
4 
<9 
* 
3 
© 
v4 
44.869 
* 
e 
»» 
> 
2 


7. ; % 
* 

3 

Re” i 

i323 

3 

*J 

£ * 


NW. 
e 


(62) 
Treſpaſs. 


( 
erin.) 


(64) 
Officer; 


Merrywcather and Mountford. ; 


x motione Den the Court granted Prohibition to che 
Admiralty, in Libell againſt a Ship fozTackle nh, 
the Thames, of the Inteſtate, ſuppoſing it in the ſuggeſtion 


Infra Corpus Comitatus. 


Maſters and Wood. 


D Treſpals of Aﬀſault ald, and tried in Somerſetſhits, 


the Defendant Juſtified by Warrant to the Sheriff of Dos 


ſet, and that the Plaintiff endeavoured to. reſcue Himſere; 


and Iſſue de Injuria ſua propria; after Uerdic Gold pyaten 
Judgment, this being aided by 16 & 17. Car. 2. Cap. 8. F. and 


ſo reſolved in Croft and Winters Caſe; the Court were ſtrong 


lp contra, that the Statute intended the Trial where thi 
cauſe of action ariſeth, and (o reſolved 3 in Stirk and Bates reſoþ 


ved the trial was well where the Iſſue aroſe ; and Wiſe and Ad. 


derlies Caſe, in C. B. Trin. 26 Car. 2. was over ⸗culed on the 
firſt motion. In debt on Obligation, the Defendant pleaded 
Feoffment in another County, and tried where Action was 
bzought and held good. Sed adjornatur. . 


Dominus Rex againſt Bents and Watſon: Ante. 


Igland in Action upon the Caſe againſt the Defendants, 
fozerecuting Office of ſpecial Bailifs nominated by J. S. 

not being \wom on 27 Eliz. Cap. 12: 5. 2. excepted on Jones 
249. that this relates at fartheſt 14 Ed. 3. Cap. . but to Bat 
lies of Franchiſes, and not to ſuch ſpecial Batlifs 3 which the 
Court agreed, beſide Twiſden Juſtice, who conceived that the 
woꝛds, no other perſon or perſons ſhall intermeddle till ſworn, 
doth include all; but the reſt conceived this refers to the ſub- 
ject matter,viz. ſuchperſons as ought to ſwear uſually as She- 
riffs Officers. Ind Judgment fo2 the Defendant, Nit. 


Ellis and Audle. Trin. 27 Car. II. Rot. 678. 


N Covenant by the Defendant to pay 83 1. per An. fo2farm 
ok the Dutchy ol Lancaſter to be Bailiff, and Return Writs, 
&c. he (ets loch the Statute 6 Ed. 6. Cap. 16. and that ſo this 
is void; to which the Plaintiff replies, he had not paſd his 
Farm; to which the Defendant demurred : and by Sanders, 
albeit, Bailiff of a Franchiſe may make a Deputy and a 


Mick. 24 Car II. BR. VI III 


2 
i FR 


Vol III Mick: 27 Car. IL RR Y 


juſt Fees, yet he cannot on grant ok this Office . reſerve 
a Rent, which is an occaſion ofRapine and Extoztion, there 
being a neceſſity upon the Batliff to raiſeſuch ſums; the Court 
concetved the old Statutes, that no Baily-wicks ſhall be let 
to farm doth not make the Covenant void, as 23 H.6.Cap. 10. 
but by Pemberton fo? the Plaintiff, this is an Office of Jnhe- 

ritance, 2 loſt. 190. 02 rather a Franchiſe conſiſting of divers 

Perquiſites, as bona Felonum, &c. and the Deputy hath quid 

pro quo; and the Statute was made againſt Officers of Ju- 

ſkice, not of pzofit, which aroſe by the Kings grant, not by 

the ſerving of the CUrits 3 and the reſervation ſhall be in- 

tended fo2 that which tt may be reſerved foz, and Rent might 

be reſeved on the grant of Felons Goovs ; but per Curiam, 

this is like the extoxſive uſury, where the Ufurer beſide the 

money ſold a Dagger. 2. Theſe Ballywicks are in the King 

as Duke of Lancalter, and by him granted over to. the Pain 
tiff at alefſer Rent, which per Curiam is an Office of Jnhe- 

ritance in the King, and conſequently his Patentee is exemp- 

ted from the Statute 3 but this ſhould have been ſpectally 

pleaded by the Plaintiff, fo2 it doth not appear here the Plan- 

tiff hath any Office of Inheritance, and the Court gave leave 

to mend the Replication, oz diſcontinue. 3. Albeit, Sheriffs 

map let to Farm, yet Bailiffs of Franchiſe cannot; and 
though no Statutes make collateral Covenants void, pet 

conſequently they do by votding the Leaſs. 4. The grant 

by H. 4. of a Return of TUrits within his Fee and Erecutt- 

on thereofis a miſchief that every little Quilet and place ſhould 

have this puviledge by, & Adjornatur. 


Welch and Wale. Ante. Trin. 26 Car. II. 
Rot. 244. 


1* Replevin the Defendant mates Conuſance as Bailiff ot. 4.5 

L Newport, of whom Trinity-Colledge held by fealty, and 

Rent of which he was ſeiſed as by hand of the very tenant on 

which Ifſue is joyned, the Tenure being taken by pzoteſtatt- 

on; and Special Uerdic find Newport ſeiſed 2 & 3 Ph. and 

Mar. and then infeoft Trinity-Colledge , reſerving , &c: 

and were ſeiſed. by the hands of Maſter, Fellows and Scholars 

and their deputies, 1 & 2 Ph. and Mar. Cap.8.5.50 02 53. that it 

ſhouldbe lawful fo2 twenty Pears to convey to a ſpiritual Coꝛ · 

pozation reſerving any Tenure without penaly of Baztmain, 

and that this was repealed by 1 Eliz.Cap.1.and if on the whole 

berewere ſufficient ſeiſin (ozthe Defenvant-Sarjeant Barwel) 0 
5 he 
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the Defenvant, this being an Avowry on 21 H 8. Cap. tie 
ſeiſm mult be confeff, being but to avord encroachment ;anvitg 
not material whether they were very tenants: Foz the Teuure 
2. is admitted by Traverſe of the ſeffin, which is ſufficient 
to make very tenants. 3. Atbeft, a Tenure in Frankalmoin 
be reſerved, pet here its not kound the Colledges are a ſpirttu⸗ 
al Cozpozation, and Dr. Patricks caſe reſolved it ſhall not be 
fo intended, and ſo nv luch meln Tenure can be relerved; 
eſpectally not within thts Statute 1K 2 Ph. and Mar. to 
take away the fozmer Tenure of the Low that was Donoz; 
and turn his Rent into a Rent ſecke as it would do, and Dy. 
cr 255. was only upon n „und being of houſes in Log 
don, was good by the cuſtom and needed not the ald of the 
Statute, and 1 Co. 25. and 11 Co. 71. fach it was not wich 
in the letter, but taken by equity ofthe Statute, in kavour if 
learning, and to ſupport the deviſe ; which ſhallnot.be conſtrued 
to deſtrop the Lows ancient Tenure. Buck foz the Platntiff, 
that the te ſaves not all Kents and Services, but all 
Rents Service only; and this is: not a ſetfin by the hands 
of very Tenant, and at Common Lam the Avowy muſt be 
by hands of very Tenant ; 9 Co. 22. & 21H. 8. Cap. 
Avowates gives only Election, but ſtill it muſt be general, oz 
on veryTenant ; and here Iſſue is on very tenancy, 2. This 
would be a good deviſe to a Colledge, Hob. 123. asSpiritugl 
Coppozation 1 Leonard 38. they may take Appꝛopꝛiation and 
Frankalmoyn, 1 Inſt. 95. and here being no Licence of Alte- 
nation found, if this be no Spiritual Cozpozation the King 
is intitled to the Eſtate of the Colledge, which is of greater 
loſs than of the Los ſervice. Hales Chief Juffice ſaid Dy- 
er 255. b. is cloſe to this Caſe, and the conſequence of con- 
ſiruing it otherwiſe would be dangerous to create a Melſnalty. 
But 2. this Belnalty doth not extind the Lozds Tenure , 
but he may till charge the Lands foz it, albeit, not the per- 
ſon of the tenant: 3 Trin. Colledge is very tenant to th 
Btthop of Ely, and he tenant to Newport. 3. Jt ſhould be 
found what the Copozation was, as that it waggiven to main- 
tain Grammar-ſcholars, as in Dyer 255.b. alſo thisis an Avov- 
rp upon them, as upon Lands liable to the diſtreſs, and is fl, 
but if it had been only on the Lands, the ſeiſin byhands would 
not be neceſſary, and conſequently the Ilſue on ſeiſin modo 
& forma is not material, noz the pro ut, &c. which is all one 
would referto ſefſin generally, and not to ſeifin by hands of very 
tenant : Allo all Colledges had ſome Divines among them: 
And Judgment kon che Plaintiff, on Allens Cale, 
alfit, the nature of it be not found if it have mo 
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Voll Mich. * It ER 


„ N 
#4 + 5 P'S 


og 307 Badilee: Trin. 25 Car. I. 
Rot. 1385. 


E W ELIE B. in Done againit Robert 
and Ann of two ÞHoules, as ta ane Ann fenden 

ques ſeiſie que Dower, as to the other the pleads the is not 
tenant, but one Richard; and Robert pleads non-tenure as ta 
both, and its found that Ann is not teuant of one; and as 
to the other that the Þugband was ſeiſie que Dower, and its 
kound that Robert was tenant only of. one pouſe, ann the 
Judgment is of the third part ok both, CUhich by Hales 
Juſtice is Exot, foz Quacunque via data, the can have only 
third part of one Houſe, foz the Court mill not intend 
ee 
t p ſaying Ann one, « 

that Robert had any thing. 2. This Court, as 3 Ed. 3. 

will on Erroz on Plea in abatement where the Clltit is 
alfirmed good, poceed here; fo upon a Plea in Bar 
adjudged foz the Defendant below, if Reverſed, here the 
Court will pꝛoceed fo2 the Plaintif, but. the Court cannot 
award a Ven. Fa. de novo after Judgment below, no; give 
on Reverſal ſuch a Judgment as the Court below ſhouly , 
which hath been diſuſed above 200 Pears. 3. This cannot 
be amended in C. B. becauſe it is uncertain to which Þoule 
each Plea is pleaded 3 and the Uervin' as to one Þouſe in 
the Occupation of J. S. is no ſufficient tert ainty; but if it had 


been ot Lands o W name it er wells enou 
and reverſe, | Ni by 8b, 


Dominus Rex 2 Lord Fitzwalter. Ante. 
Wedneſday, November 17. 


JE appearing that fi: Jurozs were of opinion 121 Ki g had 


ſome right-, and fix contra, thep agreed. to caſt 
and Pile with this caution, that if any man were viſſatisf- 
ed thep might alter next maming, and thereupon a pziby - 


(66 ) 
a un- Dower. 


Yerdi&. 


(67) 


1-23 2 


Wb 
£ — 


ee eee » Utrdic 4 


in Chancery this Term in Sir 7 Rolls Cote: | 
And ſo ries Chief Julklce laid he did by another Trial in Guild. 
hall, ko; albeit the Jury map t from their Uerdic that 
was puvy, pet thereby they are under a pꝛe engagement to ſtand 
to tt, and where were no migverneano? in the Ark 
yet 1 Fa. e Curiatn. | 


= enkinfon and Allcnſon. Ante. 


g. 


{ 68) Ebt on Obligation, condition e hi 
Arbitrement. quad it be teavy to be delivered to the pattis: Hum 
award pleaded the Plaintiff ſets it och; and breach foz non. 
paſment, but doth not aver it was ready to be 
per Curiam is neceflary, and being not averred, is ill; but 
the Award being not extepted to, and the brach fo? fo2 money , | 
the Court —＋ teave to diſcontinue 02 amend, 
ing * __ * other remedies by dete wee nth 
war 


14375 


Euſtace and Keyting. 


(69) Xx motione nes Attorny General to = 
Ball E Erroz by & Bull in —— egg Wh of 
pal as in Execution againſt Ball, the Coutt agreed the 
Crit houobat: But rie in Pools 


Hodgskins and The 
Saturday 


Micky Car: Il. B. N T 


e the Deen itil HEY en 
hen 45 by I NE he gh #; 37 at A 
2 R mf aft is 
no app t nmen | - "becauſe. bis SN 0g 15 8 

"the fe | 


ground of an a entt 
and dy the Defenvants conſent 3 and it were ag ton 
ſtiente, the Rent Jſuing out of the piofits, "that the 'tefte 
ſhouly hold diſcharged z and albeit this be not a Rent wi 
in 18 Ed. 1. Cap i. ot Quia n a Rent apportt 
onable of Commonright, Extinguiſh. Bri48. mentions nd Book 
to watrant itʒ and (1/9 Co. 134 | Aſcnes caſe, — Deigniop 
map be extina foz part, it cannot be ſuſpended fo2 part,aibeitthi 
LEE rs Hut re Toxt not — wy 


eee Toztious l 
ſuffer the whole an he ants ces Fe OLIN 


der of thewhole, 02 on entries by wrong, and 17 Ed. 3. 56. ofa 
Rent-ſervice is in the point of this caſe that Rent on 
nn, th 


| S to leſſa ſhall be ap 
nien being a good pled to the Action,” fox wha 
eee eee. 
ver held in Ebidente aſuſpention;'and the reſolutton in 4 Co. 
71. was but collateral, and conduced not to the concluſion; 
and was induced dy Extinguichment, Br. 48. Rainsford ad 
Idem, That the Rent hall not be whollp ſuſpended, betaufe 
the len — INE, Inſt. 148. ſo whether the-leffar 
enters into part dy foxfeiture 02 ſurrender, &c. and i Roll, 
938. Barrell and bow is-a'ſtronger Caſe, fo when'the 
ol Tenant at Wil entred, it might bs a determinition 
of the Till, and ſo the lefſoz entred by wrong; pet en dh. 
pot the Contra, the „ 


"_ 


All III. Mich. 270 — 


re - * 


” Py ** — 


re-entry annext, rtingulihe an! 
poztioned: fo Noy 126. pl. 5 5. and conlequ 
caſe of a Seniory, the Rent is not extiud k 
by Tenant of "Fee to the Low himſelf, where 
reſerved ; but where a Rent ON, there ſhall be no ap- 

poxionment, becauſe gy is m nh Loh agreement, 


hm Rr 


Caſes the leſſo2 hav and continued poſſeſſion "ee the ont 


day: and 4 H. 8, Licence Ip, leſſee. aun may by con- - 
2 2 at Td, perhaps the lefſo2 

may un , | 

yer. Mo. N Pete chen 


it FyNihence 
Ire gl lowed 
i arte 10its I I 
elſe Tenant. 2. 
becauſe the 
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1020 immediately without Rent, there might be an 
onment, but if with a Rent there ſhall be no a 
but the contract of each ſhall be-obſerved ; but this Leaſe i 
made tv a ſtranger, and the firſt leflee remains chargeable 
to the lello fo; the whole Rent, and co the lefſoz coming in 
under him that was pyiviledged from the yaiment of "the 
Rent, albeit, not from the diſtreſs, the lefſo2 ſhall enjoythe 
like pzivilevge, as where the Tenant by Hole and a Roſe 
aliens one Acre to the Low, the Kent Bertin; but where 
one Acre is let by the Tenant to a ffranger, there the Rent 
is multiplied ; and the Low ſhall have his Rent n 
ing the alignment by 1 A him; and per totam Cy- 
riam Judgment fo? the Paintiff 


Dominus Rex and-Warner. 


X motione Mr. Attorny E to ſet aſide Rule fo2 His 
beas Corpus directed to the Lieutenant of the Tower, 
the Defendant being there kor murder in the Barbados, a 
fuppoſed of his Bzother and 80 others at a Dinner; and be⸗ 
ing an Inhabitant there, is not trtable Et 5 35 H. 8. 
Cap. 2. g. 1. both not extend to fozeign murders within the 
Countttes of the Kings Jurtsdiction, but of fozeign Counties. 
Hales Chief Juſtice lad that the Statute voth extend tolre- 
land and other the Kings Jurisdicton as well as Fojeig f 
and fois 1 Anderf. 262. pl. 269. Caſe, but being 
done by Commtlion bf nel Andrews Govertto! of Ante- 

go in Domingo, to which' Eptlonel Atkins pretends Juris 
on, as Governo! Barbadoes , the Defendant deſired to 
be tried here o; at Mevis, and not there; & per n a 
Return awarded 02 __ to that intent. g 


Ridley and Pownel.. Ante. 
Award 95 Fa. de novo, becauſe grants 


Vol Ill. Mich. 27 Car. II. B. R. 
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Bradſhaw and Andrews. 


Ales Chief Juſtice ſaid its Comitat. cies fn the Bs I 


argent, and that AN of the Retozn he had him 
in cuſtody in the City of the County of Galloway; but 
if the Sheriff han the party in the nr of Galloway, 
albeit, the Crit weF'veltvered to him at 
well enough to charge bim, and it doth not appear the par- 
ty was in Dublin when charged, in which Caſe the Sheriff is 
not bound to hold him in Dublin; andthe Statute 2 Ed. Cap. 5. 
did intend all Clrits ſhould be delivered in Middleſex on Re- 
cow ; and the charge is fo2 returning non eſt inventus in Bal- 
liva, and the Jury have found he was in Balliva at the Re- 
turn of the (Urit, and it doth not appear the party was by 
Habeas Corpus at Dublin when the TUrtt mas delidered, and 
tt hall be intended by ad tunc ibid. in Cuſtodia, but this ſhall 
be intended as it may, that he _ * in Cuſtodia at Gallo- 
way: and Judgment affirmed, N 


Dominus Rex and Watſon and Bents. Ante. 


be Court on Jones 65, pl. 1. conceſved the Statute . £ 
7 Eliz. Cap. 12. rants by pare , 


— * to eral Sali nominated by 
IE | 
Ss 


Hdye againſt Preſton and Badcock, Oc. 
Tueſday November 23. 


ublin, ft will be 


N Efectmeut the Mn hevep Copy of fu. Kerns" c 26) 


eee 
EX 
che Court gabe the Defendant that claimed by the the Wii 
leave to retract the general confeſſion of Leaſe, Entry, and 
3 and to have Judgment again 

jeu oꝛ. 
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(779) 


Error. 


(78) 
Church. 


(79) 
Church. 


(80 
Prohibition. 


Morgan and Rutter. Wedreſdy, 
November 24. 


BY motione Crofts fo2 Judgment raving Rec 
debt of Judgment, where a CCl of Erro; depending 
was pleaded in Bar, the Court . the Plea, and 
ſaid that a Writ of Erroz is no Op 


on ſuch Action of debt, yet the Court ſaid that this wound 
be of miſchievous conſequence and Reverſe many ments, 
and they would not grant reſtitution upon ſuch Reverſal z 
and they ſaid there was no difference between pleading it in 


abatement and in Bar, as Chief Juſtfce North vx 
Exchequer. | 


Vanacre and Splecn. 


Inch excepted againſt Prohibition, on denial of Cuttom 
to repair Erith- Church, becauſe Sentence is gfven as 

in 1 Roll. Jamess Caſe and Noy. nd 
there is no Appeal depending, and it appears not | 
was ſpecially denied, but a general Negative; - 
locatur, fo; it lieth as well alter Sentence as before, 
whether any Appeal be depending on not; but 825 I 
to ſte if the denial were ſpectal. 


Pauly and Wiſeman. 


\arjeant Newdigate phaſed Prohibition in fit aan er 
ecuto? of the Curate of Knockton in Kent, being 


Stipendary fo} Dilapidations in the Arches ; on 13 Eliz cap. 10. 


to which the Court inclined, but Adjoraatur, without ſtay in 
the mean time. 


Mandell and the Dean and C en 1 © 
York, SLIDE 1 


Nas ptaied Prohibition in ſuit do Penfion e 1300 
to the Abby of St. Agathe, of the Over of Premon- 
ſtratences on ſuggeſtion that none was ever paid : And 2. that 
being by grant upon an appzopylation, its of Tempozal — 


nizance 34 & 35 H. 8. Cap. 19. 6. 4. which r 

Ip fo; ſuch Penſions. as 4 pald within I 
diſſolution, and a | 

being of Tempozal Corn” and Annuity leth 
and it hath in a late Cale Ante ans, and t 
within the Statute of. 

within 60 Vears was tried laſt Axes at York: 


* 


ors, 
$5343 


Stree excepted in Arrett of: 
KM 


and 
d a agreement by 
and a general In * * ; mk 


not ſad foz what is ill, unleſs by the Cuſtom in 


wherefoze Judgment notwithftanding: the 
phen td it was ſtated. 
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and Chapter Pe 
Defendant that is cited, is Parſon, and ſued below. 2. Che 
is remitted by the Pecullar to the Superia ©2vinary 2- 


by Twiſden Juſtice, the Court cannot" take notice de 
a — noz of the renion without - Tn; un. 
leſs the remiſſion appear by the Libel it (eff 
being ratione licentiz from 
this is only a ſuggeſtion of the Libel, 

miſſion appear: Allo the Peculiar is in the — of 
the Dean and Chapter; and albeit the Þ be a _ 
ber thereof, he is not within the exception of the 

but per Curiam the Defendant ſhould plead in the Spi tual 
Court, that there was no Licence, and untili that be d; 
per Curiam . but the mn G3 


Hart and Malchce.. 35 2 ; 


A Anders pinien Reſtitution upon an Execution made en | 
after veath-of the Defendant in the Writ of Ereoz, ſup. 
poling the Writ thereby abate z as fy ig | 
tilt in the Crit of -Erroz, it mas 
but per Curiamnot by death of the 
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him to try bis Title in Ejectment , without puttin 
about to bis Quare Impedit, becauſe 23 H. 8. Cap. II 
futt fo2 damages by debt 02 Infomation 5 & per ok 
Hale Chlef Juſtice being abſent, a Prohibition was granted, 


The Pariſh of Subdeany againſt the Mayor 
| Chicheſter, | Tuſeday Jan. 25. F 7 


(5) ohn King Malen a Mandat to the Pa of Chi 
IK Job to ſigu a Tax made on the Palace, ay ws 

ET of Chicehſter, being within the Pariſh of Subdey 

& per Curiam, was; it granted, becauſe there can be no y 
Icription againſt this, and ali the Piebends that live 

lame e nne Town, pay it. 


Poor, 
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foz the Defenpant,! ſaid the point tf 1 
iceſter ſeiled by deep and Fine, 21 Eliz. (Med on True 
fot paiment of debts, with power by any writing 


to alter, determin and limit new Uſes, 32 Elz. there jg 8 
deed of Covenant tolevy to new Ales 1 to the fin 
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as - an Ac.unleſs {t referred ta the Polwer vas no te- 
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a due obſervance of and in Hub. 312. Kibboti 
Caſe, there is na tircumſtantes to be umttted 2, 7 
this power, writing an Jndenture ſubſcribed and ſealed by 
bimſelf is requiſite 3 and the Deed alone "als 
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Vanacre againſt Spleen. Ante. 
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ctal TIL: R Negatives 1 
againft the Prohibition is but the general ie; 
riam the Plaintiffimult ptove every thing i ＋ | 
foe this is in Iſle 3 and a 
preſcription 3 and this 8385 may be dy F 2 
by the Plaintiff. 


 Hartpool and Kent. Ante. 


j£ Erroz of Judgment in Ireland. Hil: e 2 (8) 
it the contingents fall in they will be but el lee. 
pecially on 17 Car. 2. Cap. Be Be ui being | 
named and was in the life-time of Willem eros the 

teſter. Sed adjornatnt᷑. 
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i map ve the wa | 


n lodebiratui pro premio of Policy of af 
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ther told no} delivered, and its filficient prima facie Fg fat 

fie the Coutt it was fuch u kontra on which d. 

lie and not by Obligation; and dit hath been ruled, that if 

it appears on Evidence not to create a debt, as fo2 CUareg 

old to a ſtranger, its fil being no debt: Allo by Wild the 

Aſſuroz hath ſo much mony to alſure, and only ſubſcribes 

what (8 aſſured, viz. 1001, &c. not the premium receivev, 

which remains by way of _—_ and is never exrpeſt — 
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(10) 
Legacy. 


FR the ted Polices 3 & per Curiam debt lieth thereon, be- 
ing mo certain than that de vinis 02 be Re, 
&. And Judgment fo} the Plaintiff, Niſi. 


Richardſon and Desborough. Ante. 


of debts, and plene Adminiſtravit, which wa refufey 


becauſe only one Witneſs, which by Raymond on Regiltce 
58. A. ts not ſufficient cauſe of -Pyohibition. 1 Roll. 
Evans attd King, becauſe this way all Eccleſiaſtical Cauſes 
may be byught hither , 1 Roll. 302. pl. 3. and 2 Cr. 69. & 


12 Co. 68. Hob. 247. pl. Hob. 188. pl. andHill. 9 Car. 
1. Yole and Sir Ed. Powell on refuſal of Modus pꝛobed 
by one: 2 Roll. 299. B. 5 10. A Mobibition was denied, 
and no Judgment is in Yelverton 92. Levins contra, t 
on trial of incident plea contrary to Common - Lam, Pjbhi 
bition lieth as in Byrons Caſe, between Juxton an Pay, 
where Judgment was againſt the fct of Parliament inclbent- 
ly pleaded, and Pzohibition granted; and here the P 
in Spiritual-Court map Traverſe the full Adminiſtration; 9 
the refuſal abſque hoc, that it was becauſe they had but one 
Witneſs 3 and the ſuggeſtion is not a general plene Admini- 
ſtravit, but ſpecial paiment to ſuch and ſuch, and if it be here 
Found the. Plaintiff in the Pꝛohibition here hath not paid, the 
DI ſhallhave a 5 on ——_— 
a general Pzobibition is not grantable ; no; th 
Plaintiff here hath lufficſent Evizence, but when ; 
poof is alledgen and refuſep, Eo nomine, that there ig by 
one Clttneſs, a P2ohibition lieth 3 no Pꝛohibitian lieth thus 
on TUflil, becauſe the thing pzoved is of Eccleſiaſtical Co- 
nulance; but bete the. thing being in Iſſue being Tet 
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Remſec and Rurter, 


\ Ebt on Bill to pap 501. on demand, ind on non⸗ (ii) 
paiment the Defendant to pay 100, is bzought or 
1001. The Defendant pleads there was no demand; to 3 
which the Plaintiff demurred, & per Curiam, the Action is E 
a demand of the 501. but no cauſe to forfeit the 100 1. but | 1 
the Defendant AN plead : 2. Tender of the 5 un aun 4 

pleaded, and Replication ok non-patment, Kejoindy 

by tender, and uncore Priſt ; fo on Bond on award 25 | 
on demand being Collateral, its loft without ve 

foze no uncore Priſt need be ; but here its all but [mt me en 
but where the Condition of an Obligation is to 
mand, that is a diſtina deen from the Bond, and 
no title to the foxfetture without demand; but he vve ber 
of 501. is not loft by not demanding z therefoze in Tao 
Defenvant muſt ſay uncore Priſt, 2 Cr. Dockry and 
Pannel. And Judgment od the Plaintiff 


Hampton and his Wife againſt White; 


Bro2 of Aﬀault in Penwick in Cornwall on Son AL (12) AF 

ſault pleaded, and general Uerdin. Wine excepted, the bey. 'J 

declaration is befoze the appearance. 2. Plaint is the 1 of A 

June, and Treſpaſs the 24. * June, which per riarh 18 9 

lu, and not alded by generall Gerdin; deinß not lald Po- 

2 this was miſtaken, and the other ts alded vy pleads 
C. 


Warkhouſe and Symons. Auer | 


Ndebitatus fo2 Fee of Attomp againſt the Defendant as (13) 
Executo?, the vant pleads Judgment to A. B. and £xccmcore. 
8c. all which are pet in fozce, ultra quod, he hath nothing 
toſatisfie. Ede Platin replies ſatisfaction to 82 Ide Be 
_ ent ue Fury Re wie e 
ej z 

he Plot vemurr * 8 8 50 ben 925 2 


tach —. 
the Defendant to ſhem — any Allets 
of pleading ſeveral Judgments i to 
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that hath no Aﬀets, and 1 Roll. 802. Croydon and Otwar 
untill there be Alſets found over and above what is 

ed, there can be no Judgment againſt the Erecuto? ; all other 
exceptions beſive this are amended (Holt fo? the Plaintiff) 
on 9 Co. 108. Meriell Treſhams Caſe, which is pleaded a 
here, and this is a general demurrer, and not ſpecial, be- 
cauſe of the general concluſion in the Replicatfon : Also 
any Judgment be foundits againſt the Executoz, 1 Brownel.49; 
And though the pleading of ſeveral Judgments doth not con 
feſs Aﬀets to the value of all, pet it is u confeſſion of 


of moze than one, why elſe were moze Juvgments than one 


aded ; lo pleading thzee Judgments is a confeſſion of A 
above two Judgments, and (0 1 Car. 25. Knight ufd Har- 

vy, where the Uervia ſignified nothing on vold Judgment, 
pet the Judgment is againſt the Exectito2 as on exp 
confeſſion, and in 1 Roll. 802. there is only one Aue found; 
which ſhould be both. Hales Chief Juſtice ſald the Reh 
cation was not fozmal, noꝛ ſo many things ought not tobe 
jumbled, as plea quod ſeparalia placita are mints ent: 
which is now left off; but becauſe as Jones 92. pl. 5. Gay 
teſteds Caſe, Jſſue cannot be on the conipoſition which is 


an evidence, from which the Plaintiff may vary, and thete- 
_ fore he ſhould have pleaded particularly to every one, that 


was kept on foot by fraud ; but as upon Nil debt he 

ſap, nec. aliquod inde Denarium, fo in the Rejoinder, which 
the Court agreed both Replication and Reſoindet fl: But 
Twiſden Juſtice excepted, that Indebitatus lieth not foz (olf- 
citing Feesby an Attozny,which Hales Chief Julffce agreed; and 
beretofaze.no countenance hath been given to lolleiting, being 
of what expence they pleaſe, which makes the great erce 


of charges, and Solicitoꝛ that is no Attozny is maintenance. 
Et adjornatur, „ 
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vincimus, but non allocatur, foz Convincimus is al one will 
Convicti ſunt ; Alſo notwithſtanding C. B. Hyde, &c. 
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Obligation to appear and moge, ts void in all, I Cr. 45. Bl. 

ſhop of Chicheſter, and Freeland Old fee and nd. ed fre fee was 

void fo2 both 2 Cr. 453, mote largely 1 1 290. I 

as held dold, ' fo2 the Land being \o the. £es beto; 

| and yet the Rent tiſued not out of the Trees; 
ſald many Leaſes of Rents: 

ices, as 22 Jac. Biſhop of Gloceſter and Wood, 


and Se 


and 3 Car, 1. Sheers. and Porte have been held 


and grants of 
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m ertal: Allo where a Leaſe is granted of gart of Mann 
foz three lives boy . by leſſee, lo the Biſhop could not 
NE N he bed Ml . e 
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aſſignee, n the ſame that made a que- 
ſtion upon Tenant. in Tall Was, did it an this des 
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Dost Rex and Quino, c. 


Eek excepted to an Atlary on Erroq, that its quod 3 [ 26) 
exact. non comparauit, and doth not ſap Nec eorum ali · yyucry. 
quis; but being fo2 Recuſancy, the Court concefvey on 3 Jac- 
Cap. Sc. that they could not reverſe it; 


Plummer and Whiithcot. 


D* Ebt againſt the Defendant foz eſcape of Holt committedto (27) 
the Marſhalſea on Judgment:that the 4 um was ſeif, Kaye: 
ev and granted the Office of Marden of the Fleet ta Duck 

field fo2 thzee lives; who was leiſed of the Office and 

ſuage , and by Habeas Corpus Holt was removed, and by 
Chancery committed to the Fleet in Execution; Ont Decking 

field (uffered the eſcape, the Defendant being Superioz, an 
Duckingfield inſufficient from the fir og obs laſt eſcape 

and ſpecial Uerdic on Nil debet find the -Decl : any 
further that in C. B. there was a Rule of Court, t Satis 
conſtabat Curiæ, that Duckingfield ſufficient; but its 
found D. was inſufficient, and that the t had colla: 


teral ſecurity , and a Farm of 1000 of cab Annum. And by 


Saunders fo the Plaintiff, that the D * is a Superiot 
within the intent of the Law, on W. 2. Cap. 11. & 
1 Rich. 2. Cap. 12. & 7 H. 4. Cap. 4. & 11 Ed 2. Det. 172. 
the Commonalty of London, that have the Fee, ſhall 
fo2 the Sheriffs : & 2 H. 6. Cap. 10. is a general Law in this 
Cale, that all Officers by Patent, as this appears to be on 
Recoꝛd, and 51 H. 3. pag; 11. Sect. 8. de Scaceario is the ſame 
as to the Kings debts; and 2 Inſt. 343. and 4 279. pl. 
the Duke of Norfolk anſwered fo2 Gawd ly his 
within W. 2. Cap. 11. koz debt, as well as in count; any 
whether the Gant be fo2 one life oz moze is not materſal : 
me that hath „ ſnd 1 ex, © = 
1 
ſhall anſwer 1 221 6 ke ol Norfo 


Caſes it doch not appear = F ul | 
thoſen, a Inſt, 382, 0} 466. and 112 Superioz an 
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and 2 2 H.6. Cap. 10 is, that the Superio2 put in fuch fox whom 
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Common-Law its good enough, „ 3 inſt. 144. 
Judgment foz the Plaintiff, Niſi. 


—.— Friday, June. 9. 


Eplevin de Averiis and Fan ee of tak 


nn R ee ur; 
that being an ill CUrit, not a | Whit, bc pe Cutiam, 
Judgment ftated. 


Vere and Holyoke. 


Cire facias againſt the Defendant as Ball on Judge (37) 
before had, not ſay when : the Defenvant pteabs that 5" 
no Capias was Jſſued againſt the Puncipal on 9 
ment; the Plaintiff replied that the 23 u 
ſued and was Returned 3 bes ng — 
t Obe eee wp N 190 
tiff may take a yew 5c. 
4 Hudſon and Mali. | 
e e ths, N nt 'pleans the Gta- (38) 
| re Pam ng, that be loft Gaimlog., 
Fd pope Ke Wl, 1 7 5 


Oh ee | i 340945 ina * 0 f a 
the Statute doth only void debts Bon YU Die C0 
parties 02 truſted fo2 each other, as Danverscaſe, the act as beld 
3 much 
not to extend to different Gameſters. Levins foz the 
vant, its not material 2 rr the party becomes _ 
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(39) 
Obligation. 


(40) 
Phyſition, 


ep, fo2 the Statute is that the party ſhould not toſe moze 
than 100 1. at one time oz meeting upon Ticket, which the 
Court agreed, and that all plated toz on Ticket is void: and 
Judgment fo2 the Defendant, ths Statute being to be ex. 
tended againſt play. | 


Bager and Aſh. 


* againſt the Defendant Executoz of one Joynt Ob⸗ 
ligoꝛ:: The Defendant pleaded in abatement that it 
appears the Obligation was joynt, ſed non allocatur, fo? it 
appears not that the other ſealed, noz that the other lur⸗ 
vived, in which caſe the Executoz would be diſcharged. -2. The 
plea was that Billa Caſſetur concludes, and begins Judg- 
ment de Billa, but the body of the plea is a general emu. 
ter, which per Curiam is a plain Bat to the Beclaration ; 
and Judgment is final, here being no plea in abatement, 
but only the fozm thereof begins and ends in abatement, 

but there is no other fozm of vemurrer to declaration; there- 
foz Judgment . foz the Plaintiff, foz in abatement -houly-ve 
Judgment, fi ad Billam prædict. Reſpondere debet foy precludi 
non, &c. is Replication to plea, &c. OE tg a 


| TheColledge of Phyſitians and Needham. 


Ction upon the Statute of 14 & 15 H. 8. Cap. 5. az 
forfeit of 51. a month to 1001. The Defendant as to 
51. pleads nul tiel Record, as to the reſt oil debet; ta 
which the Plaintiff vemurs, becauſe nul tiel Record goetk 
to the whole, which the Dekendant agreed was ill, But 
2. Welton ercepted to the declaration, that the C lled 
cannot foyn with the King in debt, and the Patent gives 
no action of debt, no2 is this given by the Statute that con 


Judgment kon the Plaintiff. 
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the Court inclined it was well enough, 
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Ay nſworth and Chamberlain. Samrilch, 
June 10. Ante. 


N Covenant in London fa Rent of Lands in Lancs (463 
ſhire, the Defendant pleads Entry in Bar, heh * 
tryed in London: And nom Bugby gment on 
16 & 17 Car. 2. Cap. on Croft and Winters! aſe ; and 
Wiſe and Adderlys Calein C.B. which Roinsford: "Juftice 
and Jones agreed; but Twiſden and Wild 3 RE this 
Statute was never intended to alter Fozeign pleag;'elſe pat- 


ment at Carliſle might be bjought up ta be ran wech 
would be milchie vous. Sed ad jornatuu. 


Mayo = windel 


* Ebt n L recitando that whereas the BY 85 
kendant Cognoviſſit, that ſhe:han certain demiſes gf covecuant. 
he Pie "the would on demand tegrant and'veliver them 
up who was the Plaintiffs Daughter, ann havmarniev her ſet} 

to the Defendant, and this ſuit is ag atuſt the Son-in-Law'i the 
Denfendant demurred, - becauſe r. (tgnot — — Vere 

any Leaſes aſſigned, but only that the Def Ding, re- 
citando that ſhe had received, &c. which — wan E 
ple to the Defendant, and Dimiſſiones is ſufficient certainty , 
being accowing to the Obligation, . Judgment fo} the 
Plaintiff, Nis, ec. * 


Hinton and Crane 


\Ebt on Obligation 14th Nov. commer 
! and ane en —— by.27ch 


tozs made none, which hinders not; Ather might a 
the 10th of Decemb. ; ſeg non alle t being pleaved that 
no award was mabe in Bar, its a Defendant if either; * 
the Arbitratozs o Umpire made any; de per Curiam, Judgment 
lo thePlaintiff, 2. The award was to pay on oz befoze,andits 
(aid it was not paid at * day, not ſaid no2 not befote, 8 E 
uriany 
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(49) 
Priviledge- 


(59) 
Legacy. 


Curiam, paiment befozeis paiment at the dap, as well on 8 
murrer as on Evidence. 


Molin znd Cook. 


12 Treſpaſs againſt the T'efendant Simul cum tio others; 
the Defendant- pleaded paivitedge of Clerk of C. B. & 
which thePlainttffvemurred, being joint offence and damages 
untertan, fo Recovery againſt any one with execution j 
Bar as to the ret; and Brown and Wottons Caſe, Yelvee: 
ton is that Judgment againft one whete damages is unter. 


have pziviledge, becauſe the reft vo not appear z which the tel 


agreed, Sed adjornatur. - 


 Beurge and Shepherd. Ante. 


Sſumpſit in conſideration the Plaintiff wouldbe 
"A to accept 40s. fd a Legacy due to Ann ad tune Uxo- 
"Defendant pzonficed to pay : After Uerdic it was 


excepted on Yelverton 184. that it doth not appear the Wife 


was alive at the time when the action was byought : (hich 
by Twicden is in, dat dy Wild, & Curiam ou Which 


ts the being content ? ind it appearivg the Cite 
at the time of the -pomile, the ſhall not be intended veavat- 
ter, nor no matter it the were. Sed adjornatur. * 


*"" Baſtard and Stuckly. Ante. 


N demurrer to Pꝛab in ſuit (02 two of four 
deviſed to the its Mile, and 2 ther as 


Ci ity of London end Gree. % 19 Wu 
Pectal Qerdict on von Aſſumplit 


Plaintiff, that in 
here, and koz the duty of n I 
And by Rains ford | 
chequer on argument it udgen that tn 
upon acceptance of a Bill of —.—4 and on a Polt 
alſurance Indebitatus lleth, and Hob. on Wert Recein 
of Poney, and againſt the Executoz on | Devaſtavir, and al 
the actions. ko: Wharfage, Cranage, and duties of the ity 
are thus ; and in Bradthaw and Proctors Caſe! Jndedbitotus 
foz Fees, as Judge ol the Obertiis Court, and this erm 
in Woodward and Aſheons Caſe, Indebiratus/ by one Tier) 
againſt the other fo2 Fees ; and the realon of Sla es Caſe wi 
not on the Wager of the Law, but becauſe he was not 5 
debted ; and by the ac of Parliament confirming the cults! 
this is a duty that-ariſeth ex quaſi Contractu, and not es 
gelicto, though it were oziginaily but a chargeupon the Sh 
ject, fo2 it bring agre?d that debt iteth, a Fortioni an [ndebicas 
tus. Judgement fo2 the Plaintiff, : 40 


Eldridg and Crouch. 


Ction upon the Statute fox not comih{#to'Chutch 
the Defendant pleaded a'fozmer Jnfonmation d 
ing in the: Exchequer 3” the Pan replied that that 
my "Piaintif, Error fgned 
Contra den Ei e Ne t ſed now 
demanding lo much per —— but! 
wy and —__ e | 


4 & K 


18 and Holland. Hill. 7 & 28. Car. II. 
Rot. 1185. 


Edt on Obligation Infra to pay at F. b faſv laſra 0 45 
— after Jſſue the Plaintiff ſuggeſts F. ig lies 
Intra & qu ula non negotur, Ideo Ven; und aftet 
Geral upon 1 pn 739. this was aſſigned foz Etro, that 
F. was out of the Jurisdicion, and in nullo eſt Erratuch 
pleaded; and it was (ald this is Coram non judice, und 


Artr therefoze 
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Priviledge. 


(50) 
Legacy. 


Curiam, paiment befozeis paiment at the day, as well on * 
murrer as on Evidence. | 


Molin znd Cook. 


1 Treſpaſs againft the D'efendantSimul cum tio others ; * 
which the Piaintili demurted, being joint offence and damages 
uncertain , ſo Recovery againſt any one with execution jg 
Bar as to the reſt; and Brown and Wottons Caſe, Telver. 
ton is that Judgment againft one where damages is unter 
tain is Bat againſt the other. Twiſden inclinen he thouty 
have piivitedge, becauſe the reft do not appear; which the ten 


agreed. Sed adjornatur. - 


' Beurge and Shepherd. Ante. 


Sſumpſit in conſideration the Plaintiff would be content 
1 to accept 408. fd a Legacy due to Ann ad tune Uxo- 


tem, the Defendant monmſed to pap : After Gerdic it was 


excepted on Lelverton 184. that it doth not appear the (Wie 
by Twiſden is ill, but dy Wild, & Curiam the tonfideration 
ts the being tontent ; and it appearing the Mile was alive 
at the time of the .ptomiſe, the hall not be intended dend al⸗ 
ter, noꝛ no matter if the were. Sed adjornatu. 
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Pectal Cerdict on von Aſſumpſit find there Ber 10A acc. 
8 tual pzomile, but find pjeſcription tm the of Cap 
age. Symſon fa the Plaintiff, that in Cirpemers- 4 
here, and fo2 the duty 1 gra l 
And by Rainsford Chief 5 
chequer 0h argument it. 


(52) 
Aſſumpft: 


of * and rhe — 5 Der, and a 
the actions. ko: Mhattage, Cranage, and duties of the City 
are thus; and in Bradſhaw and Proctors Caſe Indebirgevs 
fo2 Fees, as Judge ot the Sheriffs Caurt, and this Cerm 
in Woodward and Aſhtom Caſe, Indebiratus- by one Cle 
againſt the other fo2 Fees 3 and the realon ofSlades Cale w 
not on the Mager of the Law, but becauſe he was not in 
debted ; and by the fc: NE confirming. the tuſtom 
this is a dutp that ariſeth ex quaſi Contradtu, and not er 
delicto, though it were oziginally but a chargeuy 
ject, fot it bring agreed that debt lieth, a Fortic 
tus. Judgement fo2 the Plaintiff, 


Eldridg and Crouch. 


Ction upon the Statute foz not coming to Church, 
A the Defenvant- pleaded a tomer depend. REN ) 
ing in the Exchequer; the . — Ker « thit ag 
_— — efendan 
ment in C. B. fox the Pi un 
Contra form. Statuti, 3 

demanding — money bann n 
m ne 1 autemed. 


the Sub⸗ 
Ian Indebitas 
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1 and Holland Hill. 27 & 28. Co ar. II. 
Ror. It 85. 


Ebt on Obligation Infra to "pay at F. Fug ſald lofra ena) 
—— after Iſſue the Plaintiff fupyets Fig F. ig Lien. 
Intra Juriſt quia non negatur, Ideo Ve 
upon 1 one 75 this was aſſigned foz Etro), thet 
F. was [out of the Jurisdidion, and in nullo eſt Erratuch 
pleadedz and it was (ald this is Coram non Judice, and 
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ekoze aſſignable fo; Erro; notwithitandin e : 
2 * Defendant plead! A. Trpul: 


3 eſpecial) | being 
* bur b were 0 Loce) Plex, then i i were our 
i rigd ' 7 - Admitcance of _— will not 11 140 N : 


„Ellis an Nelſon. Tueſday, June 13. Arte. 


1 eu on Obligation foz Rent. on Leaſe ot 
©. #. Holt gn 27 H.$, Cap. 24. f 14. being a general Sta- 
ute, and the Concluſion generally contra form. Stat. ſuid it 
tn{ll avoſd this contract fo2 the Leaſe of Bailimick af the Se- 
voy; becaule-23 H. 6, Cap. 10. 6. is that the Sheriff can. 
t let County to Farm, ſo this appears in it ſelf,” that the 
is void, though the Statute hath no'erpeeſs words 
6 void it; but per Curiam this ſhould: dave been ended, fo} 
27 H. 8. Cap. 24. be a general Law, 23 H. 6. Cap, 
10. Is but particular; and 27 H. 8. is but a Relative St. 
' tute, and therefoze 23 fl. 6. Cap. 10. ſhould have been pleay- 


ed: and Judgment (o the Plaintifh * ann out of 
both Statutes | 


Ames and Couly. 


'N Ejectment of Lands called -Bantford 
— 1 of Blandford, Forum in Aan of, 
Rogers, Rot 
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* E Defendant being in Execution foz 6000 l. domagts 
at Lon 7 Apr. and 12 Apr. 1673. t was 
| ere to be.diſcharged. on a ſecond Oath, Having 

not been relieved ona foxmer a Pear before, on: 22 & 23 Cu. 
2. Cap. 20.5. 4. And a. it was doubted. if Exteutton ta? da- 
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: Higham and Barfold. Wedneſdoy, Noy: g. 


R. Attorney on 2 Cr. 256. Cottons 1 ws 44 
LY A tu he taken in the name of the Defenvant, anv fo bal. 
feſt might be vacated; the Stat. 21 Jac. Cap. 26. 56. 3. m aking 
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op — 7 oor ldentitate Nom. & x Cr. 
den Juſtice. inclined upon Farrs Caſe, where Whit * 
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ace, and it would be gr 
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3 1. diu 
if there were a Till though ſtarted up many Fox's af 
miniſtration, its vold without more, whither 
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Wile and creck. Veduſdy, * 
January 31. 


Erieant Crook on 13 Ed. 1. St.--- pag. 55. Extipten againſt (1 
2 Kautz, ir on Cullom to Wb of 12 of Bo- . ) 
hurch, by reaſon ofrepatring the Chappel-of "MW 
tha bath Sacraments and other Rights uche 55 but fav! 
Sepulture in the Pother-Church, Hob. 66. & 1 Roll. in the * 
Caſe of Aſton, no Prohiteton was Syanted and 2 Roll. tit. 
Prohibit. 290. it was benied 3 a N nnd. Tayye 
* I. LEED ke. pteſcription ; fo 


ch. 1 8 N f. | ch were 
2 - WK To * 


Pöl v. nap mere, T aber, being ablen 
Hingly and Saunders. 


(13) "neal of entring a Cloſe and p 

eg ny 00a Potts, &c. As to 

Nu and fr kenn oer fox a ninit the De. 
renidant, and damages 1 f. and Ie Oy 
aſſigned fo2 Erto2 that it was not — ad worn vg vhich'as 
to Chattels difting t Freehold ought to bez fed non 4 [108 
rur,- fo2 per Curiatn, this is but fozm und aided 521 10055 
e WY N affirmed. 7a MATH 


that the ng thereof belong to the Gia, the U 
kendant as ſervant, &c. The Plaintiff replies that theſe were 
growing on other lands in Kingſelere, abſque hoc that 


thep grew in D. the Lands allevged by the Defendant : 
To which the Defenvant tefoins that bis rel in D. abſque 
boc it grew in the Plaintiffs Land, becauſe this being but a 
common Par the new aſſignment had been ſufficient in 
rang 
5 pap 40 
and pleaded 1 t Guilty fo the reft, 4 7 


Dominus Rex and Smith. 


NN 8 3s ta | | the "4 a A 


ing in Execution until the fir months 5 and de was 
manded. 3 


* 


Rockley ad 7 , 
February t. 


Bu prayed Coſts to not dnss in ii of En- (is) 
quiry-of damages taken-. after Ryverſal of. Coſts, 
fo2 want of reſtitution by 2 132 being put t 

charge, travelling from Tork 

allocatur, 1 never granens _ 
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Tomlin and 74 a 


Olyxphen pale to bk 
Joy pa — the Archdencon 


againſt a Chappel 3 
Pother-Chuvch, whih w 


Eving etcepted' againſt Wannen again a talugl Eje- (16 
do, and pzaied Foe he might not plead to the Decja- Bede 
of Mich. Term, on Leaſe of the Ny of Worceſter 
made this January, Habendum from 20th of Ottob. lat, which 
Curiam (6 ili, and Judgment tated ; but this is a good 
declatation ot this Term by new , and the title ac- 
crewing on the death of-the Tottnteſs « Manebeſter fn De- 
of courſe declaration is 6fwa 8 of that 
Term when the Teng N which was dut Term; 
per Juvgmrent alen. | 


” Gril be WY Withers $ eturday, 95 
February . 


ai even others. fo 
&e. agent ferns Execute t realy by 12 4 
ink, ape 1 x ve 


Hill. 28 Car. IL B. R. Val 


(20) 
Ordinary. 


ft what to plead , being all Actions "Commenced 

ſame and the Defendant having but one 100 1 
and might A. W be Uable to 800. | whichrhe © 
granted. N 


Smith and Tracy. Paſch. 28 Car. II. . 
Rot. 533. Ante. 


1 Prohibition on Libel fo2 diftribution by Byothers and 
Siſter of the half blood, againſt wry eng 
Holt pzated a Conſultation being in Equali Gradu, and 
the Common and Civil-law as much eſteemed, and this ſail 
be determined accoming to the Eccleſlaſtical-Law, our Law 
being not contrarp, and this no new power, but as 9 Co. 
Henſloes Cale, a reviver of the ancient power of the Omi 
nary, which by conſequence of 31 Ed. 3. Cap. 1 1. and 21 H. 
8. Cap. 5. is taken awap, which is the reaſon ofHob. Slarnyes 
Caſe, and 1 Cr. Fotherbyes Caſe, and 1i Cr. Le- 
vins Caſe, and 3 Cr. Swan and Gatelyes Vo- 
ther of half Blood ſhall be Guardian befoze Uncle of the 
whole, and Adminiſtration is not guided by the Rules of 
diſcent, but as Co. . goeth to the Pother, Rachtß Cale; 
and the words of 22 & 23 Cr. 2 Cap. 10. f. 3. are firong in 
this point; fo2 the Common-Law being ſilent this te 
fer to the Civil law that was then uſed. Therefoze Wi 
vington Silicitor, who Read on this Statute, foz the Deteh 
dant agreed, that befoze this Act the half Blood was not r. 
garded, as Sir G. Sands Caſe, but th Status 
* Car, 2. Cap. changeth the Law, being to be 
ed by the Judges of the Common-law, who have no other 
K to Judge by but os 2 ay Baſtard _ 


the x 
natural eres the N 
ation was Daiginally in the Tempozal Courts, and 
— by Painces to the Spirit Courts cate, but na 
new Law was given to them to Judge by Bendloes, 133 


Prohibition, Roll. 303. alſo legal repzeſentatives mutt be ich 
as in our Laware legal. Twiſden Juſtice, That the conltru 


>ion of the Act is not in the Spiritual Court, but the 1 — 
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734 
2 Roll. 


der fo? life; which che Court agree ban 
ED; 2 — — 4 dne in in Remain, 
like. E 
ver its fncertain of which, an Fherefoze Ven. Fac: de ore, 
Niſi, cc. 3 
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Dominus Rex and Holt. Weaneſday, 
February 7. Ante. 


R. Attorny Jones galed the . ofthe Court, 
2 
3 N Grit ot vdainius and Return agreeing in wa by 
Papo2 and Capital 'Baegefſes, and though it appear in 
Return that they were invozporated by name ol Map? 
lifs and * i pop z pet the power sf putting; | 
Capital 1 Vell en 


Ca Na erde 1 iy Cle 
Turn out: Alo per Cu 85 Uh ee ee Durante 
bene placito, the :Coppozarion *vetlaring- their Mill under 
Seal may turn dim out without taule; ple. n 
N to the ect, © but theß refuſed to 
reſtoꝛe. 


Miles ad Bateman Ante. 


Ma: Attor ry concſhed wir lh vn the Amn f. 
there de no Seal ot the party, and (e 
RN as 1 Es Saw Pele. 
0 aue ned, and ra 
c, Rot. 452. 5 2 85 . 
No 
—.) 
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an 1 - 45 


conceived Ye Jn ment fil, on Moc pl. 451. 
walls Caſe, but ought to be fo each 7 ac, becauſe the 


CI on OO IP anon, 


—_— —_— 
A 
"4 
«KN q >; + Rene #3 
* 0 E ” 1 # . 7785 . 1 * * Rr 
, * 4 * LSE 
. . "a. 


Neadibrg and Radborn. - "TE n 
| 1 3! {Nat by LOS: 4 7 NG a} ff 
T7? tick eo the Defendant, That.afterths View? ih Det 

dant is a Treſpaſſer, eſpecially being nd 


fit, as Torner and Felgate, 
it — in — — void, as Co. = 
the c Darſhalſle, where the Jutisdiction is exceey. 
ed, the Officer is Treſpaſſer : Allo the Decree is 167 
the Defendant be enabled to diftrain fozarrearg 1660, 
being above 10 Pears is void in it (elf, 1 ni: dad not 
quaſht, it would not - OR | 
prated his kammer Rule 
ment map ftand. r Juttice. hES 
' reats 10t unt; bat the — fe 
firain, which being but as a Bally is good ko; what 
bars power revoked, to which the Court inclined. ed 
1 59 „ 1 15 F W 1 


S | Bear againft White and Cha 

(29) A2 Inſt. 222. Mainard muſes Probbrion tothe Dur 

Toll. Court in Bll bn the Plain ſpas, Sce. on 

Charter tobe diſcharged of Coll, foz which the Defendants 

deſtrained as Servants of the Cozpozation of Torrington , 

who pyeſcribed to have Toll, which the Court denied, it be- 

ng be — Ppelcription on Tryab in ſue direced 
2 5 p 0 +. 
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(28) 
Sewers. 
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ken dem Pari. ictus eſt, belotte the Ju 
ſlices of Oyer and Terminer? Which was ſald to be foo ge- 
J 
I koz by the Statute of 14. Car. 2. Cap. 33. 5. 11. he is viſabled 
2 — mo 
not ſald the Defendant was ever Indicted befoze, nay co 
cluded. 


after the Tonſure untill ' Lamas-day, in 
mon; and the Cattle were put 


f weld) 
"i 4 


«x8, Jonas and Boulton. Ante. * 


onis, quibuſdat 
Albly and Sandy 
replies that it was! not 
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B Aſſumpſit foz 601. fo3-Pugke gene, fe Peter 


Warner. and 


” 2.3 


(34) N Debt on Obligation, which was on condition 
Ball. Defendant bis Heirs, Executozs, oz Admin 
701. by then ʒth of Decenber, oz oh 07 
der the Body of H. W. 


ſave Cofts 3 which Detinue 135 Cannot be done 
pearance the fir dap, as tender e 


non conſtat, but he d 


I 105 492. Pl. by but by Twiſden & Curiam, 
ment lpeth not ot that * et being =_ Uerdic, 


ed and delivered an Dbligation'ts A. . 

chant, abſque hoc that he ſealed to A. H. the 
which the Plaintiff demurred, being but the general _n_ | 
tp, 


Guilty, fox if it be not to the uſe of 


of not Gullty, which t 
Traverſe good 8 


Dominus Rex and Humphries Manda, . 
February 12. 
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N Jndictment of Maintenance contra formam Statut. 
Stroud ettepted that Ven. Fe. ig ad triand; exir' in 
&c. in Act. fur Stat. fo: ten | 

Imbꝛacers and buying. of Cities, and 

might only fozfeit 10 1. prout by 32 HH. | 

Jeoffries oppoſed, becauſe as appeared by Copy -\won Kenz 141. 
in Court taken dut of the Rolls the title of 33 HJ. 27 H b. Cap. 10 
9. was, An Act againſt unlawful Maintenance, 0 | — 
buying of Titles, &c. 

not 10 l. as in 5 


: W099 1880 5 50 vari 
55 {9} TUG 3 


I LINE 


on be 1 "Rn: 0 
2.630% 


29 Car. II. in B. R. Anno 1677 


4 


PIFILIL 


den 


Statutes, but by a 
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15. Febr. which 
out after tio 
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Thomas and Smith. 


ymſon on 2 Inſt. 269. may d to ſet allde Aid - prayer 
plea that King James a d, and granted 2 "Ty 


the D Dt Gn an © os the the Apd-pra prayer, 


Rege Inoonſulto lieth where the Kings Intereſt l 
and the Defendant need not aver in w 


his being 
he Cour mult take notice how 
hic in he | 


ſhewing the 


Paſch. 29 L. IL B. 


ing and Bye. 


T was moved in C. B. in arten jr in Act. ſur 

Stat. 29 Eliz. Cap. 4. e the . ne 
Fench, 15 Febr. 29 ER. and the Rolls ag 
ffament 


. 29 OR. 28 Hix. the 


lenn3? Se thoꝛough 17 No. 6. and no Proogation ot WA 8inile fo 25 
Far. Ten: Eliz. 1. g. 11. its laid 29 Eliz. 6. &c. 


u ut. 
Jade 23 Marc 


(6) 
Demiſe. 


CY 
Church, 


jet, Exccutors of Norden. Ante. 
150 Fl. 18. Ws 325 


Matin, 
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for | 
and Ayers fo the 5 
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tiff, That this compoſition, Yelverton on W. Gorings Caſe, 
is waſt, becauſe elſe the Defendant might be twice charged 
to the Executoꝛs of Levet, and to the Plaintiff, and its the 
Defendants folly to make ſuch deed of Covenant pending 
the Suit againſt him, but no Execution. Polyxphen fot the 
Defendant, The Trover againſt Hope is not diſcharged by 
this Covenant as debt oz contract certain might be, no is 
— pleadable otherwiſe than by accow, noꝛ ſo without Died, 
Deed not without ſatisfaction,” as Co. Petoes Caſe, 
— ob. 68. one Bond given in latisfaction of another pay- 
able befoze it, unleſs paid. 2. Devaſtavit oz not; is matter 
of equity, as Roll. 920. Harwood and Wraymans Caſe, and 
18 H.6. 64. Executoꝛs ſhall nat be charged farther than the 
money received, and Goods in Exccutors hands, - 02 term 
ſwept by Execution is ercuſe fog the Executoz, 2 Anderſ. 
157. And had a Judgment againſt Hope been accepted, yet 
till pain, it would not charge the Executoꝛ; all the Caſual- 
ties on the Eſtate as they are benefits to the Executoz, ſo 
unleſs they accrew they ſhall not charge the Executo) : 
pony doubted the manner that the Venire Facias ig out 
3 returned in Chancery the Idue being re 
moved, but * Curiam this is well nm but the Neiß 
Prius is in B. R. and the ſtages: upon beinging in the ew 
of Chancery after Return ol the Venire Facias; and the mat 
ter is not whither this be a Devaſtavit a8 to other. Creditoys; 
but only as tothe Plaintiff, whoſe debt is but 340 L. and its 
not found CI came OG and de might 
8 * 4 
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Parliament. 


(10) 
Slander. 


(103 
Admiral. 


Paſch. 29 Cer. Il. R R. Vol. 


Ota, it was ſaid that there is no 22 
Febr. 14 Car. 2. as Piinted in 1 


Statutes, Edit. 1667, but 22 only 13 Car. 2 
Cock and Heathcock. Monday, 17 7. 


Fter Uerdict in Action upon the Caſe fo2 ander of title, 

Levins excepted in Arreſt of Judgment, that the wows 

were, 1 have a ſurrender of the Lands of B. and intend to ſue 

for the ſame, and that the Plaintiff hath no title, on 4 Co. 

Gerrard Caſe, becauſe the Defenvant claims title 1 7 

the conſequent whereof is that the — hath na title: 
and POR fo2 the Defendant, Ni 


Ednian and Smith. 7. ueſday, May 8. 


* Aunders extepted to Prohibition to Admiralty on Sale at 
— 33% nyt xr s hal, 097 £0 
Yelverton 134- be tated there 5 ſo being no! 
overt, which onlp alters the pzop Deus 
(aſd ta be ſuper altum mare, yet the Shi not other 
be carried to Tunis; Mr. Attomy Jones contra, Chat it mul 
be allepgedg0 be as melt as ts be Bone ſaper -altum It 


Case «nd Mh. 
> ls, ri 5 ö niſet N 


8 . ans N m 
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vol Ill. 


and * which the Court d, any 
Plaintiff, Niſi. _— | 


Noble ard Harris. ee ; 


N vebt on Obligatian,on condition to an Award; (13). 
fet kt forth and af Abit 


the Plaintiff revoked ; 
ft was true he did revoke, and that afterwarvs the- 
conſented thereto,to which the Plaintiff vemurred 3 & per Cu- 
riam the Revocation being a beach, it not aided by conſent 
02 agreement after, tobe 
conſent of 


11d Juſt e 140 
could raiſe by that time out 


died two a month. 2 befors t{ 
per Curiam Judgment affirmed, Nili Twiſden ente. 
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Bxeers and. Boulton, ech 


N peed. 
nuity to? Of 
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Paſch 29 Car: II BR | Vol III 


(16) 


Executors. 


Power without agreement pꝛecedent: Levis contra 
Gꝛant is in the woꝛds ol the Power, and in Bridgmans time in 
Chancery a Leaſe foꝭ ten year was held good on power to Leaſe 
fo2 twenty one years, 1 Anderſ. Pl. 282. & 1 Inſt. 52, & 
2 Co. 8. Whiſtlers Caſe alſo the Jflue here is on the agree- 
ment, and its found Roger agreed to give 1501. fo2 a p2o- 
viſion, and that this Deed was in purſuance thereof, and its 
found the Barriage:Poztion was unpaid at the Teſtatozs 
death, which the Court agreed, and Judgment foz the De- 
fendantz and ſo by Jones and Twiſden on the Statute of 
Leaſes otherwiſe than fo2 thꝛee lives, 02 21 peats, a Leaſe fo 
leſs is good. . E 


Arnold and Sibly. | 


I debt as Executo2, the Defendant after Imparlance 

pleads that AQio non, becauſe he is Adminiftratoz, abſque 
hoc that he is Executoz, to which the Plaintiff demurren be- 
ing no plea in Bar, but only in abatement on Lane 
and Brotherton, which the Court agreed, and notwithifanding 
7 H.6. 11. & Co. Robinſons Caſe; Judgment koz the 


Oꝛnt after Parriage would not be ſufficient Execution of the 
t 


Plaintif. 


Trig and Turner. Tharſday, May 6. 


Fem. to which the 
it was ill. But Ad jornatur, 


Dominus Rex ond Linter. 


Ould excepted to Jndicement ot Gzandfa 60 
ther of 4 Battard , becauſe by 18 Elz. Cap. 3. onlp dd 


. Robinſon and Woolly. Hill, 854 
1 5 Nat. 412. 


| 24 Ed. 3. 30. Co. pl, und only Ka 

on upon the Cale lpeth, as in 1 Roll. 125. & 195. againſt the 
| „ 2 Koll. 294, 1 7 kz the Mandat fg not 
revocable in it ſelf by the Ar 02 the Ring, 2. Pad 


Ce 


74 


5 en 


Pack ag C. IRR 


ens, 
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* 35 
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2 oriffi. 
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 agreev, and death of the Archbiſhop had determined 


122 the Defendant peas that he was 8 year tn. exe 


39 H. 15. con only give power 0 indus, and hes chbifhe 

power, out of which his Mandat is derived, is ceaſt by 
ſecration, and arne potver (5 only by way of appeal 
from the Biſhop, not concurrent oziginally, 11 H. 4. 9. which 
Wild agreed, and that this is as a Letter of Attorny which is 


determined by death, aun the Archbiſhop hath no concurrent 


but t Mandat muſt be by the Bithop, which 


he Coort 
it,” But 


Adjornatur. * Pl. 14. 


Taylor aud Baker. Hill. 28 & 29 Car, IL 
Rot. 436. 


\ 


0 "7 * a 


tution, and the Plaintiff could not be found 

paid the money to the Goaler : The Plaintiff replieth that he 
— to be found at D. abſque hoc that he abſented co animo, 
to keep the Defendant in pziſon, to which the ant de- 
murred, becauſe the Barſhall may die, and no recovery can 
be by the Defendant againſt the Barſhall, if he doth 2 
it over ; but per Curiam Judgment foz the Plaintiff, ft being 
not reaſonable to pay money to the Goaler fo? the Plaintj 
whither he will oz not, alſo it is tod hard fo2 the Þ n intf to 
ptove payment, 92 tu obe aſlers in the CLONE of the Yi 
ſhall, Sed: e | 5 


Thatcher and . Apte. ee 

N Slander tim ſaying the Plant kep a Sewvpha 
cumgz etiam at another time, ex ultetiori malitia ſath the 
ſame wonds ad Damaum. Tremayn on Stiles 430, 117, 130. 

3 Cr. 507, & 2 Bulſtr. 214. & 2 Cr. 537. excepted that as in 
— — but recital, and no averment, as 


where ſomething follows it uod A. in 
Domini Regis. * I „ 


Aſſumpſit 
action upon 


'Deviſoz, wh any. 
life, but limited until bis reſtoration 3 and 
the. word Exile 1s a. penal 


under ſuch penalty, therefoze this can 
then no Et e would pls to the Oe 


n durante. vjduitate, 02 to fem. 
death. 2. Exile is. 


of infozced itz and if it 
HEY, 1 N 
under any d 
Das fo} atime, wh 


in bis Regi 3. 
proper lenle here, and implieth the h 
2 Hs. 11. the Counteſs. of Arund 
the Defendant was under diſpleature. with he 4 Govert 
of Holland, which the Deviſoz was pitvy unto,. and ＋ thẽ 
Peace his return is open, and he may be reſtozedz and albeit 
it be found he did not return, pet becaule he might return its 
all one, as 15 H.7. 1. Annuity until promotion, if a pzomott 
be offered the Annuity is gone if he refuſeth; Holt foz the De. 
That the Defendants fo} difplealure with 
ment is an Exile, ſo Calvins Lexicon. verbo Exili- 
d is by moſt $ d{vided into voluntary and invo· 
ary, ag Marius on diſpleaſure with Metellus went to Rhodes 
in Exile and itiability to ſtay 5 equivalent to ay 
ctet 0 


trum ſia x Inſt. 53. d. taling ab 
lains e and the lame in 


the Obſtatie of his return, which Wi 
| Chief Juſtice, that the ka we tl 
en a proviſion untl de ws 

Et adjornatur. | 5 
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Reading and Wien 


Execution. 


Jury 0 
2 n 
* g 


n without Execution, ſo the 
but the | yp" might have 
Era on bxinging in 


Eufnbatch and Lec Monday, May 
EY the Leſſez. of the Plaintiff claimed 


(26) of occupation of reſidue of a 
deviſe d to the Defendant, if W. I. 
—.— 2 Cr. Child and Bailies Caſe 
Mangings Caſe, I 
not a poſſibility upon a 


is to deviſet and his Aſſignees; 
on Bulfr . and Cha — 


proprio, whereas be was bt Erecum of vevie — 
au no Tait :p2oved 3 ſed non allocatur, Burton fog the 
of 


was the Arn 


1 might be FAC there bu no re: 
- then of a life allowable in any ſuch de⸗ 
rs Caſe, and. Leventhorp and Aſhbyes Cale; 


any perſon might 


viſes, as Lew 


29 * ab 


pet it 

aut. Iſſue,” — in Burgt 4 n to A. 
foz life, and then to the firſt Don in Call, hel vold in ery, 
ſo Salter and Butler on deviſe of Chaworth to Feme fo? life, 
ol the *Biſhop of Salisbury, and on death 
to two daughters in Tail, and on default of Iſue to the heirs 

Law to the Heirs, and good to the daughters. 
Wild Juſtice on Goodyer and Clerks Cafe, that had the deviſee 
had Aue, which died without Iſſue, the Contingent ſhowlvne- 
ver rile. Jones Yuſtice, there is no difference between this 
and Child and Bailies Caſe, fo Aſſignees make nothing in 
the Cale, but is all one as to him and Erecutozs3 therefoze 
in Jones Aﬀligns are omitted, which Kainsford Chief Juſtice 
agreed. And Judgment fo: the Defendant, Niſi. 


, & 


Buller and Waterhous. 7. weſdays May 14. 


N Trover by conſent tried at Bar by a Hardfordſhire 
R Jury, of Udon cut on ide Rectozpof Badborne in York- 
(hire, the Plaintiſfa title was under the ſettiment of Sir John 
Maynard aud bia Eile, vy Fine ol her Lands an mattiage 
of the Son, an ot 5000 l. Portion paid Octob. 


1652, to the Father on-Truftees foz 80 pears fo2 palment of 
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N Action upon the Caſe fog falſe and maliciouly Jndicting (75) 

the Plaintiff in decetful ale of 1% ryes on Rolf indid mer. 

& Stiles 42% pl. 943. & Mathews, & 
22 Car. 1. moved to ſtap Judgment, be 
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2 Lovin Cale. 8 co Levin 
de novo, on Spetial HEE Ot 
ſo2of the Plaintiff. Ulhich Saunders oppoſed, t ue the co 
tluſton is that if {oe the whole the —— 2 0 
Platntiff, elſe foz Defendant 3 but per Curiam Venirs Bein de 
novo, unleſs parties agree to amend; 


Dominus Rex and Cory. 


Anno 1603, fot keeping School in Norwich wſthout ordivery, 
Licenſe, which by 1 Jac. Cap. 4. s. 9. is 40 s per Diemy and 

by 13 Car. 2. Cap. 12. 5. 5. Canons are not in fonte: A this 
Pꝛopibition is no op to hinder -action upon the Starute, & 
per Curiam, a Pyohibition Gzanted, Niſi. 


Dominus Rex and Fanſhaw, G.. 8 


repairing a Bndge ratione gf Lands in B. & alibi; wa. 
which is untertan: Allo on Noy 93. pl. it was extep- 
ted that this was to repair ratione tenurz, and doth not ſap 
ſux, 3. The Indicment wasbefoze Jones, &c. Comiſſioners 
of Oyer, which on Commiſſion Br. 24. muſt be only of ſuch as 
were "committed by them, and without Commiſſion of Goal de- 
livery, which is uſual to the ſame Juſtices, they cannot Ad- 


ſon over befoze others, ſo 4 Inſt. 164. S. and Dominus 
and Nurſe in 19 Car. 2. Conyers pro Rege, on 2 Roll. 96. 


tit. Juſtices, and 1 Ed. 6. Cp. 7. $. conceived thatnew Juſfices 
of Oyer may proceed on Priſoners committed -by fozmer 
Com. Kel. 159. pl. and 2 Roll. Abr. 62 5. 4. Aiſothat its ſaip 
that both perſon ndicted have not repaired, and doth not ſay 
nec eorum aliquis, pet on F. N. B. 126,162.0ne having remedy 
againſt the other, on bis being charged with the whole, and 
only one coming in and pleading, it could not be lald nec corum 

i.. Jones Juſtice conceived it well enough as to the NG 
1 . & alibi. Sed adjornatur. 
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N 5 H. 7. 3. Polyxphen extepted to Indiement 10 not (20) 
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u Proceſs fox Deodand, the Detendant pleavs 25 Car, 
2. Cap. 5-.9. 30. b. and that he is a Subject bon; 
the Plaintiff replieth that befoze the Act there was an Jnqui- 
ſition found by the Cozoner, that CUheel of the Cart in que- 
ſtion killed J. S. and thereby was veſtedin the King, and ſa 
not _patboned by the Act without woꝛds ot reſtitution, Saundefs 
excepted that this Pyocels {s not. on Cozoners Cnqueft, 
24 Car. 2. which found onlp the Catt; but on Enqueſt taken 
by the Sheriff, on 27 Car. 2. by a Melius ſince the Statute , 
and therekoze the matter is pardoned, the value by the later 
Enqueſt being the main, and not the value in the Cozoners 
Enqueſt, which is leſs, which Heath fo2 the Plaintiff oppoſed , 
becauſe this was a Pildemeanoꝛ of the Cozoner that wag de- 
pending befoze Mich. 25 Car. 2. And the Melius is but ſuppli- 
mental; & per Curiam, were the matters the ſame that were 
found; and only difference in the value, it would be depend 
ant upon the kozmer; and though here the Melius is of Catt 
and Þozſes, and Enqueſt was but of Cart; pet its all ohe; 
fo2 the Puncipal is the death of the Man which is extepted, 
and by conſequence all the matters depending thereon ; And 
the Defendant ſhould anſwer to thefozmer value if there hav 


been no Melius 3 and (0 he ſhall to the later which depends 
thereon, Sed adjornatur. - | 


Macmely and Bird. 


Rroz out of Ireland on Judgment in C. B. in Replevin ; 

the Defendant made Conuſance, as Bailiff of Uicoun- 

tels Mayo, fa; arrears of Annuity granted by Uicount Mayo; 
the Plaintiff replieth that Uicount Mayo was not ſeiled, and 
Illue thereon Special Uerdic find the Commiſſioners at the 
ſame time adjudged the place of the taking to the Uicount by 
Certificate, October 1666, and Jnrollment and Pꝛoviſo in 
the Cr. a. Cap. 5. of Explanation, as 23 Ottob. 
1641. by the Uicount oz his Anceſtozs; by Uettue 
whereof the Uitount entred : And after it was held by Blake 
as Souldiers arrears, after which Octob. 1666, .befoze other 
Entry the Uicount granted to the Uicounteſs the Rent. Ann 
Adjudication and not by the later Certificate only, fo2 the 
Souldiers were but Cenants at will. 2. The Ac is to reſfoze 
to the 22d of Ottob. 1641,and the Commiſſioners reftoze from 


the 
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the 23d Odo 41 which if it be any objection, mould be⸗ 
ſtroy all the Pꝛoviſo men; fo2 that the King was to be ſeſſey 
from the 23d ot Octob. 41. and alſo this is only an affirmative 
clauſe, ſo 3 Inſt. 14 T. being a a reſtitution ſhall be moſt: fa- 
vourably intended: Allo the Defendant. cannot take 'advan- 
tage hereof-z-fo2 if there be no reftitution the Lands. are in t 
King, as 11 Co. 11. Pridle and Napper, fpptopetation b 
verba de futuro, on Power to Appzoptiate in præſenti ʒ yet held 
good enough, 40 1 Cr. 91. this being only deſtription and no 
- Negative won, and the Uerdic finds there are no other 
Lands to be reftozed to but theſe, and the Certificate (8 only 
purſuant: to the Ae ann therefore the party is in dy the Sta- 
tute, not by the Decree oz Certificate,” as on grant of Amt 
inſtration, 21 H. Cap. 5: s. the party is not in bythe 


rial. - Levins foꝭ the Defenvant in che (Axt of . Erroz, The 
Avowp is fog Rent granted the ad of june 1666, and . 
ſue on Seilin at the day, Special Uerdic find Lom Myy: 
Petitionen the 11th of April 18 Car. 2.andtheDecree' ther 
made, but Lozd Mayos Entry is fqund in Octob 1666, which 
was after the grant of the Rent: and that Blake by the final 
Eſtablichment held the Lands untill the 22d of Otob. 1666, 
and its not found the Uicount o2 His Father were ever ſeiled 
of theſe Lands, and the Certificate that his Father was ſeiſed 
the 23d of Odtob. 1641, this is not within the Statute, fo; 
its: not (ain whereof A. was ſeiſed, the 22 of Odgb. 1641 , 
many time alter; but this ſhould be found by Jury, ſee [riſh 
Acts pag. 20. 2 1. 4. all the Lands are veſted in the Crown, but 
ot perſons Innocent, and it appears not that Low Mayo was 
ſo, but hath the Lands given by Special Pzoviſo, pag. 34. and 
the Act intended the Certificate only to enable to habe Patent 
of the Lands, and 2 Act pag. 4. 17.therefoze unleſsthe Patent 
be delaied ſir months, the party is not in by the Act oz adjudt- 
cation, and it doth not appear here was any delay of Patent, 
and within the ſix months there could no Eſtate paſs by the 
3 any (0 Lo Mayo could not grant the Rent. 
Raynsford - Chief Juſtice, The avowant Plaintiff in the 
{Urit ol Errm hath a hard Cale, fo2 there muſt be ſomething 
to take the Eftate out of the King, which this Certificate doth 
not, being not purſuant to the Power in the act of Explanati- 
on: allo the adjudication of the Commiſſioners is no reftituts- 
on of it ſelf, but only Jntrovugive of a Patent; and thts Rent 
would be ftated in the Patent which coulo-not be in the adjudi- 
cation, but incaſe of delay fir months, the Decree is to be 
a reititution, but not elle, and here not fix months _ 


grant; but by the Act, the Commiſſioners being but miniſte- 
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Buller and Waterhouſe. Hiday, February 8. Fa 
1425 coz the Defendant, The Court is not to Judge. ol 
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Fraud, but of a Pjoviſo of a Statute they are,” as un 
2 H.3.C.de His qui primo genitos feoffare ſolent, and 2 Brownl: 


190. and 27 Eliz. Cap. 4. doth not ſay it chall be Fraud, but 


that it ſhall be void within that Pꝛovito. 2. This'Pyoviſo of the 
ſettlement is not at the Mill and Pleaſure ofthe Conveyog, but 
at the ill of Truſtees, pet it is within the meaning of the 
Statute, as well as 3 Co. 82. Standen and Bullock, and power 
to revoke by tonſent of J. S. Bridgm. 23. pl. is à Power with- 
in the Statute, Lane 22. and that its fund the Eruſtees are 
Relations of the Sons Wefe, pet this is only as tothe eighty 
Pears limitedfo2 her Joynture,andnothing to the Inheritance; 
fop here the Son alſo is to revoke by conſent of the Truſtees , 

is le as to the Son who had the Fee Simple, any 


-here the Leaſe fo2 eighty Pears is Surrendzed ; and the ſin- 


gle queſtion is if the 3 againſt her own letlement in 
Marriage ſhall defeat the Son. Sed adyornatur. X 
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PBalthouſe and Tenement, the Beach is aſſigned in not 
repairing the Beſſuage ; the Defendant pleads Entry of the 
Plaintiff into Tenement part of the Pzemiſes, and building 
a Call, whereby the Dekendant was expelled ; to which the 
Plaintiff demurred. | 
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Remayn pzated Pzohibition after Commiſſion of ad- 
junts in Appeal, which is granted on difference of 
opinion of Judges, upon adminiſtration granted to the Clife, 
from 'which the Mother appealed on Deed of Jopnture, where- 
by the Mike was barred of all her cuſtomary-part, which per 


_ Curiam is no bar; Mich. 18 Car. 2. Rot. Offly and Belt 


and Spencers Caſe. Mich. 26 Car. 2. (Uhich Sar- 
jeant Pemberton the Kings Sarjeant oppoſed, becauſe though 
a Prohibition lieth on Citation to Repeal after Power execu⸗ 
ted, pet never on an appeal, which is a ſuſpenſion of the Sen; 
tence of adminiſtration, lo 1 Cr. Johns, and map well 

| n 


ah 


* J - 6 


Legatee, 02 in caſe of 
uriam the Opdinaries Power being 
ſhall ſtand until it be avoided 


not lie upon thiee Dt 
two Judges on the appeal, and the Prohibition ſtood; 


Enfield and Hills. Monday, February, 11. 
'N action upon the Caſe againſt the Defendatit kon pzocit- 
ring a falſe Return to Mandamus on removal of an Al- 
derman ; After Uervic, and 300 l. damages, Maynard the 
Rings Darjeant ercepted againſt Doderiges opinion in Harris's 
Caſe, that an action upon the Caſe will not lie, tos an Mder⸗ 
man having no fee no? pzofits, 27 H. 8.28. and on upon 
the Caſe there muſt not only be a Torr but a damage thereon; 
8 Co. 49. elpectally this being a new Office, ſo 3 Cr. 859. 
Hardy and Newland, and the Chief reaſon of the Caſe Barnar- 
diſton and Soam fn Excheque Chamber was that no action up⸗ 
on the Caſe lay on ſuch faiſe Return at Common-Law,.- be⸗ 
— a matter of Sobernment, and 
a Mandamus is awarved, though this may allo concern piivate 
perſon ; andthere is moze conſideration to be had of a Burges 
of Parliament than of an Alderman, 10H. 4. 47. Wild 
ice, this Court muſt take the Return as true, until it be vi 


pꝛoved by action upon the Cale; to which the Court incline, 
Sed Adjornatur. 
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Debt againſt Execmors in arbet & ditinet is fo, at 11 
5 be Oe the Land i 191 Rr an 135 Pl. 
0 or Covenant Executor 7 e 
plea contra as Aſſignee 189 2533 35 
Is ch rgeable for breach of Cowen only ins own 


* pay to 4. or whom he appoints is due to 4, and in 
Pw nos muſt be averred but aided * gol. 4: 


Of bless to be b Letter of "in is 
Deed and to uſe 1 
Of Choſe In Action no 
| Of Bankrupt to have debt againſt 
Of A maintenance of Fem 
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Allumpiit, 
on permiſſion of Goods to remain by Plaſncif PER 
title aid by Verdict 3 pl. 1 
New agreement by Deed is no -plea in aiſcharge bur jo 
mitigation of damages 18 pl. 33 
On a penny damage pays full Coſts 31 pl. 1 Al 
cannot be as on mutual promiſe pro labort or on cond 
tion precedent 45 pl. 20 
on forbesrance by ceſtiy que Taft of obligation 49 pl 25 
Adtunc'& ibiden to deliver Goods removed to * ad- | 
jacent not ſaid 1sfra, bc. 'is ill 61 pl. 46 
For Quantum miruit for Dyet need not aver notice 61 pl. 48 
Is mutual on agreement to deliver Corn and to pay at cer. 


tain days 62 pl. 50 
Muſt be by all on Award, that Defendant pay 3 
diſcharge of all - 64 pl. 2 


In _ agreement that Plalntiff releaſe on payment of 
20. l. implies an Obligation on the Deſendant to pay 


ou cum the Defendant by Deed reciteſſet that Peſan 


ranted the Defendant to build, he aſſume, tc. good 

n debt 67 pl. 3 

On Indebitatus & int 1 5 catinot aver Qt 

aden 7 ' 70 pl: 12. 336 pl. 4 
To pay leaſt what B. was | muſt. aver t 4 mony - 

pal 89 pl. 28 
To pay and an yndebiteius & Quantum meruit In uu De- 

claration 89 pl. 8 


On agreement to pay for c indng a fight Horſe . — pl. 8 
To pay per pound what Goods were worth, averment that 
nonaginta & tria quarterum unius center mem 5 uc. 
m. 9 pl. a9 
By Attorney for Fees and other charges need _ ſay in 
what Court, contre by a Solicitor 31 
To diſcharge B. out of Execution lieth albeit he be erro- 
niouſly in 134 pl. 60 
Laid to be joynt muſt ſay abſque bor, That it was ſingle 
and then its but the general Iſſue 312 pl. 54. 134 fl. 63 
naebitatus for 10's. ius aaltit not ſaid how, Ul, et. 
TY 1 pl, 8 
On mutual promiſe of Marriage 48 pl. 5 
infra. pro mercimonijs prius vendir not ſaid abj Good 164 


pl. 39 
To pay on demand licet ſepins | is ſufficient, contre on Obli- 
garion to do Collateral AR 1276 pl. 1 0 
On change of two Heifers to pay 20 5. ill, unleſs 
be done in purſuance; '& „ 182 pl. 1 
To make ens appear before J. S. maſt, ſhew how 
made appear 33 pl. 87. 183 pl. 2; 
To pay Incereſt-mony good 193 pl. 26 
Ougagreement of kindred that Brothers have the Goods 
_— Siſter 100 4.; lieth withour mention of 1 


208 pl. 7 
T 00.4. of when . appolauy ts due W 4. 29d Seer 
x pay notice muſt be, hut want of i it lu aided by 201 


210 pl. 12 
rs exonravis not (aid how, good in Bar 211 pl. 
b 25 


, on promise of Marriage is not Bat by Judgment | 
| EEG to pay on requeſt on promiſe, contra io pay 
riage 211 pl. 16 
To op. requeſl len lll, but 
queſted,nor ſaid ub; good 
For Fraight by Cuſtom to take lading and refuſe, cone in 
Action on Deed | 51 bs Hits 1 7 1-ph. 34 
de pro denariorum — — laid . 2 
is ot pro nerti noni js i no v 
Joned with Trover not aided. — Vea pro eee 
goed L Etontravit, tte. u Bar before. Ronny — 1 
314444117264 
To gelvd need not ſay- new Mill is. where. old one Was | 


— a 
Tender in ab, muſt, he on the firſt plaing 
+ Habeas, Corpus 914 Tanth1t4 
To pay 28 Marth ber is der in next year 
| pu6 fetone not ſajd how 


he was after re- 
211 pl. 16 
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Iidot 8! 
-#t er de jure proprio il 


To fave harmleſs agaioſt all Occuplers broke 


Le apermeneto fel. 


In twelve 
Want of day 


of. Marrl 
ala os beg 3 init | 


Nos 4 — nies, not wt BT to den 
On aſſiſtance to diſcover pet £8. | 
Indebitat* againſt Executors muſt aver aſſe 
Attorney maſt aver Bill for Fees 
Ind+bitat* lieth not for Solicitors Fees 
To pay charge by nor repairing houſe, “c, 
Indebitat” to pay ſtcundm agreamentun 
Indebitat” pro premio of policy ill 
Indebi;' by Plaintiff on (ale of Land b 175 | ; 
On diſcount of 3 J. by Ptaintifts Bai y to Defendant 2 
pl. 6 
If Plaintiff accept for Legicy- needs. ne notice 621 pl 92 
Ind bit on ſale of Copy hold good 615 pl. 7 
To pay on demand needs no demand unleſs for a perl 
annext ibid, 
Againſt Maſter of goods to his uſe, if he ever paid ſcore 
of ſervant 625 pl. 
On Bill of Exchange by Cuſtom to pay ar aſande 627 
14 K 645 pl. 60 


Nuod trptét — ſhew Defendant. is charge · 


able, contra if on forbearance of-rhe denen, 664 pl. 20 
Isfra for Nucſing Child not ſaid 6 J... 1 555 
Againſt Stranger to * in quadan ſunne 
72 7 S. was indebted to the Plaintiff, W en 
deman 4 pl. 20 
On conſent to accept Legacy to 4. edtune ux 7 not 


te «x07 when Action was 676 pl. 30 
bitatu for wayage by preſcri 677 pl. 52 

To pay if Defendant take &dminifir ration veid as to charge 
- an Adminiſlracor de boxis, proprijs 710 pl. 48 


by Katry 
not ſaid habens jus, contra of Covenant of Leaſe 744 pl. 13 
Ide bitat' on ſale and delivery of Sheep to Father of the 


| Defendant on Deſendants r̃equeſi 446 pl. 38 
Lieth on Inland Bills by Cuſtom. as «ell as on Bills o Ex- 
change 78% pl. 62 


On forbeararce to ſuc ta Aliſon ot quindam 2 


good 
If Plaintiff at che Deſcendants 7 5 would be Nac d aid 


dy verdict on aun afump/it or Men abbibens without any 


reque 769 pl. 8 
To Father of Plaintiff on forbearatice i ro cut ; Wood for por- 
tions 10 pay Plaintiff, good 786. pl. 31 


If verdict be pro. Delendant i its no Barr of account 
allurantez. 


For 99 years: in truſt enables Tenant for three lives to 


vile 
By : 7 to five for life and on death of . 
ſome according to their r ee not to = of 


an dead N ples 
Truſt of 421 ; can . entailed bur. of Term 

tall ang after o B $ but one Conveyaiice, if 
* grounded and execute propel teement 6 pl. 6 


Feoffment to uſe of feoffor with power to make Joyn- 
„making ane: ik (OY Pinders goon do x 
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pl 
7 eto 4 = 
rs hot years . 7 
and reaſſignment is uſual by Lace e, 
| | 74 pl. 17 
g Coverrafe whkhout reciring 
is no fraud, if there 
6 pl. 6. 82 pl. 25 
a contingent remainder, not 


es encer L $7 
her fn 
death is void 129 pl. 83 
By policy on three Ships 100 L. is not ſaved by arrival 
one of that value 
In truſt for Alimony no Prohibition 189 pl. 30 
Covenant to ſecure by firſt of May which is before is no 
bat, contra to ſecutè before ſvix.) by firſt of May ”=_ 
: | Pi. 13 
Leaſe and Releaſe to firanger no ſurrender 
Of choſe in action no maintenance 
Forfeiture by fraud is ſo 
To Heirs of B. is Tall in B. 
On Marriage . 4 fraud, c. : 
C on con F 
Coane by — Tall yold 
Per bonas Conveianti as of reverfion 
On firſt Son, cc. after debrs paid ls fraud 
For Prodigals debts no fraud 
If none of Brothers or Siſters have Iſſue 
Remainder to Brother Fo on ſecurity 
In Mortmarn is not vol 44 pl. 42 
By livery void on power to make Leaſes for lives 310 


| I. 6 

Buy Beron and Feme of her and his Land on Son and wit 
for affection and 30000 l. with power of revocarion to 
Feme by aſſent of Truſtees Is no fraud againſt a purcha- 
for of Feme 70 pl. 34 
By Writ of Entry againſt B. the Kings Patentee vouching 
A. Tenant in Tall attalnt of Treaſon bars the W 
id. 

By Tenant for life in remainder joyning Tenant for life in 
poſſeſſion by ſealing of the Dee eth no Eſtate from 


Tenant in poſſeſſion, nor efleps him nor his Heirs, nor 
turns It to a right 818 pl. 41 


By fine by 4. Tenant for years with B. in remainder for 
life, &c. on Leaſe and Releaſe to I S. for uſe of 4. 
for 99 years remainder to 7, S. for life of 4. remainder 
to R. for life, the remainder to the firſt Son of B. re- 
maindet to Iſſue Male of B. is extin& and not revived 


by entry of 7.sS. 822 pl. 47 
With power 38 another deed is 2 
in ſpecial verdict, if void by 29 Eliz, 4. fic. 840 pl. 3 


Attachment. 


Liech for, not performing award by rule of reference 446 
1 

Foraln may be given in evidence on the Lb r 2 

nenn Aan 
ot att 15 days i in B. R. == 

Plex of for attachment is but in ee A. 

. be alledged and taliter proceſſun is not ſuffici- 


attainder. 


Of middle Brother in life of che eldeſt having Iſſpe diſ- 
| Fury op 6 pls 


174 pl. 10 


fcrim ul without reciting the Statute 
Oi lifeof Feme muſt be ia 


ma the Defendanc did nor permit ſeveral e 


ee breach of Corevan wy 


of Rady lakes ju not ſuld 11.1. ks not bteach of 
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That they uſed to be lmpleaded in c. B. & non, & 


'Taters Nele proſequi not retrexit 


In B. R. cannot practice in Landon 


if afſi | 
— — 41 


viledge cannot be fi but pleaded 
Muſt ſhew Bill on «ſump lar Sees. 
Indebitat* ill for ſollicicing Fees 

muſt be ſubſequent ro warrant 
In veftminſter may pract ee below 
Rieflion ro aber ef priviedge Ka 
Election to 1 wed, Ill 
In Error on Indidment of Slander : 
Are ſudject to Ian of Court 


Attomment, 
By — Will to a firanger if he actually enter is a 


repeal | 

Want of it aid by verdi& of virtate cujus, 
ſeized, contra on demurrer 

To leſſee of diſſeiſee good 


Audita Querela. 
On Judgment ſigned not elſe ; 
In Execution againſt Officer for an Eſcape 
| Averments. 
That Secretary of Barbados is Office of Truſt, on 3 EA. 6, 
volds the ſale f 15 1246 of 5 
Of Eſcrowle Et boe paratss ef in upon a demurtet 26 pl. 44 


Of lenſe muſt ſay virt ute, c. H entred or was poſleſt, elſe 
releaſe was vold 31 pl. 60 


Ned partes ni nibil, & c. may be ft fine of Tenant, 
contra of diſſeiſor Ar _=_ 37 pl. 7 


| In-tots'ſe attinguntto more or lefs amendablc in Covenant 


9 4 
Of death ill In replication without traverſe ab/qve wh! 


he is ale 40 pl. 12 
Muſt he of 1 Condltion precedent elſe no 4ſt on 
mutual promiſe pro labor: a I pl. 20 
Licit ſæpius ſufficient in Adien fur Caſe for revalologa ſer- 
vant ſciens he departed ſen licence 39 pl. 41 
Ptins age at time of Converſion Ill in dower 39 pl. 42 
Of performance in Covenent to pay Rent 5 MW 
That Port adjacent was infra muft be in «ſwepht to un- 
lade fo, c. F 61 pl. 46 
By Defendant that others are Executors muſt ſay they 
Adwiviſtred, contre of Plaintiff 63 pl. 54 
Of Lerant and Couchent myſt be of Common or 


uncertain. contra of Common appertinent certain. 66 


That new 5 Mill was ' needleſs in fog” 

to c. 7 N. 1 

Thar Inebicar* is for the ſame mony that iin computaſſet 

is in the ſame Declaration illi 30g pl. 42. 70 Pl. 12 

What 8, paid muſt be in Aſſunpſit to pay ſo much 10 pl. a8 

Et hoc parat ef verificare pront Curia confideravit, on In- 

fants appearing by Attorney affigned for Error 198 Pl. 48 

Ad communt nocunent wn — be ind not divirſorum ty 

and if nuſance be cuſtomary muſt ſay he did _ x 

| ros pl. 12 

Of place muſt In Leaſe for years not In n 
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Thar Delendanc hath ſaved l harmleſs not däd Comet; aid | That 


by demnrrer 


Of untice of appointment to receive ald by ral 82 2 


10 aſſunpſit 
ud bitt infra for ſale of a Horſe not ſaid iaſr ab 
indtbitat' on forbearance i»fre, for ſale of a 


ſaid «bi good 23; pl. 39 
That Debt was payable ixſra needleſs on Cuſtom to 
de vero debito in Inferior Court 


| 
Nuod oft eadem in indebitat pra; diner” ſumma (not tad prone | 
ayes ) or pro mercimonijs, tc. 263 pl. 10 


vod txontr avit Is Bar of aſſunpſt before breach not aſter 


Of 4 babes muſt be in Habeas Corpus ad gelt 3 : 
279 pl. 30 

Of nul tiel record' in the ſame Court muſt be — 4 000 
76 pl. 21 

Thac there is no ſuch Cuftors ro anſwer ac tti an Ae in 
B. R. ſtopt by Obligation to appear and anſwer e 

1 

Of performance of Covenant, Et de bor _ dec. Kt iy ; 
Id the Plainriff Smiliter aid. by 52 pl. 15 
Debitos. medo cleif' good in Information — not am 2s 
Conſtable astpl. 37 


Virtute cujus, ke. H. was ſeiſed alds want of Attoruùment 


ves jarifuitionen needleſs in a 
That Office was not worth 10000 J. (ne not (eying uber 


and. den Per of the profit 


Ad tune ner in —_ pay if Plainciff * - 
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| of collation io — pk 27 5 
r per r 4. M d 
ira verdict on pied 69 
| Thr 6 was or Wyo Wl Br Eeror, but to aver 22255 
ere 
37 3. N. ne, &c. 
Nes habet afets ultra nic babuit temport Billa, not ſaid nec 
anquam poſtes Ul pl. 5 
That arbirramenr was by Plajariffs conſenc goud, 


bat that the Defendant repealed and Plaintiff after con- 
fenred M1 


Cungut tian the Defendant ſpake e words fs at. 
Averment 758 pl. 


oh verdi not on demurrer 190 pl 49 goods a 
Yedift adbuc aretre ads want of demand 209 pl. 1x | ow Condition to dellver all 9062 pl. 52 
Virtute cujus intræuit omitted in Reit 331 pl. 28 | Et hoe petit on traverſe of payment for Et bee parayus 
That one is of Hoſtel no Error 392 pl. 63 764 pl. 59 
Urlary of Pit mas per en Patman 297 pl. 29 | That Retailer was unlicenced when drink was 0 2 
Of maintenance on ment of Chatrels 304 ph 45 well as when ſold in IndiRment 768 pl. 4 
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datum meruit pro diverſis mercimens;s 469 pl. 59 | named 4. elſe not, &c. 845 pl. 12 
r is a Baudy-houſe in England, nan ſot Lid 
the greateſt 423 Pl. 3 
heel dec 6 In Corenan: to repair 478 pl. 81 
whirl cy bis Corr 303 pl. 47 
Of Fraud muſt be by Creditor againſt Executors 33 pl. 3 


Of new matter ill on Bill to pay — * 
That Award is ili on Obligacion to perfor 
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; fv! 55 
Of falſe malitdeſt deceptive se 4 pl. 61 | 
That Award was by Indepturc, ec. 310 pl. 64 
That mony on Bond was fine, c. ill 7 64 
Of weſt in Baron and Feme fil. | 
Of ready to be delivered moſi be of award pl. 


That A. was Parſon when Tithes ſevered 
Of Aﬀers is t»dedita:* againſt Executor 
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That 4. took no new Leaſe fil by aſſent 
'Rabere dehait r 
That wal in ofual form 
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ReckGe on abſolving Excommengement ill ap; pl. Jo 
By Cuſtom before Mayor in Court of Record js 


in Scirt ſacias to ſay there is ſuch Cuſtom, elſe wm 220 


— 


Nor liable on the by until return of the Writ 


325 pl. 19 
To ſave harmleſs broke without ſait 336 pl. 42 
Payment before Scive ſacias good 349 pl. 5 
Sued pendente Error againſt principal 372 pl. a 
Is removed by Error againſt principal 396 pl. 95 


Liable on Cepi not on Habe2s Corpus by the by 607 pl. 52 
1s liable to the new Action for the lame Cauſe after nonſuit 

within two Terms 630 pl. 24 
May be taken in Execution 20d alſo the principal 635 pl. 


39 

That Capi as iſſued not ſaid it was delivered to Sheriff yer 
a good Iſſue * 658 pl. 47 
Es rot tan in redditiont judicij j in eine ſaci as againſt * 
as in adjudicat' txtcutionis 680 pl. 2 
In an others name vacated 694 pl. 23 
Debt lieth on Recognizance In B. R. after Judgment againſt 


Principal 707 pl. 40 
For five is not ſaved by Plaintiffs taking GY _ 
761 pl. 50 


one 

Named of 4. and fo ſummoned may plead they are not the 

ſame petſons bound but others of the ſame name - A. 

271 pl. 10 

Below not liable for Coſts in B. R. on new Judgment aſter 

reverſal 187 pl. 24 

Not neceſſary in Error of Judgment in Debt on — 
oF 

Not requiſite for Heir on Habeas Corpus of Debt in 3 

803 Pl. 3 

Diſallow'd on recent Commitment by Council-board for 

forging Order of the Council againſt an Ambaſſador 812 


pl. 29 

On return of Habeas Corpus uad .Compiſſus, xc. 0 
835 pl. 73 

Of Peer Committed by Houſe of Lords during Adjournmenr, 


cannot be in B. R. 
Bally. 


Of Franchiſe may as Servant take Obligation in - Sheriffs 
name 71 pl. 
Muſt aver life of Feme in Avowry for Rent to apr 1 
Feme 
Grant to Execute. all Proceſs in Hundted void, 00 on — 
notwithſtanding 27 of Eli. to ſwear 
Is of Goods, Receiver of Mony 362 pl. 40 
His Contract to uſe of Maſter chargeth Maſter that ever 
paid Servants. 625 pl. 8 
Goaler cavnor as ſuch diſcharge Priſoner on payment of 


Execution 948 pl. 22 
Bailment. 


Ax efcrow Et hoc paratas, c. aid by a verdict, 2 kn oh 


demurrer - 


Of Goods to Maſter of Ship ſufficient for Action Bog ch 2 | 
72 Pl. 16 
Trover againſt Bailee of Adminiſtrator pendente 17 
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Robbery without any ſperial negleft 


282 


382 pl. 32 


Primo deliberat” is aſter, not before Bond | 
| 387 pl. 78 


1 of goods receir of money | 
Bankrupt. 5 


of Ju ut before Commiſſion taken out ma 
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